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CHAPTER 1 



Appointment and Procedure 



1. Six of us were appointed by the Central Advisory Water Committee on 30th 
October, 1956 as a sub-committee with the following terms of reference: 

“ (1) To examine existing legislation and the operation of the common law 
respecting the disposal from trade premises of liquid effluents (including solids in 
suspension), not being radioactive effluents; to examine the problems, including 
financial problems, arising therefrom; to consider whether farm or any other prem- 
ises should be designated as trade premises for the purposes of disposal of such 
effluents; and to make recommendations. 

(ii) To examine the position respecting section 8 (2) of the Rivers (Prevention of 
Pollution) Act, 1951 (which requires the consent of the Minister before a river board 
may take proceedings under section 2 or section 3 of that Act) and to advise whether 
it is desirable to suggest the extension of the operation of that provision beyond the 
term of seven years from the passing of the Act and, if so, for what further period. 

2. Mr. J. H. Edmondson, Dr. S. H. Jenkins, Mr. C. W. F. Ridley and Mr. E. T. 
Wadman accepted invitations to become co-opted members. Assessors appointed 
by the Government Departments mainly concerned have taken part in our 
meetings. 

3. Complying with a request from the Central Advisory Water Committee we 
dealt with the second part of our terms of reference first, and we submitted our 
report on that part on the 9th December, 1957. 

4. We now have the honour of submitting this our second, and final, report 
dealing with the first part of our terms of reference. 

5. In response to a general invitation through the Press and a special invitation 
to bodies known to have an interest in the questions before us, we received 
written evidence on this part of our terms of reference from the bodies and 
persons listed in Appendix I. We heard oral evidence from those listed in 
Appendix II. We have carefully considered the submissions both written and 
oral which were thus made to us and we have arrived at the conclusions which 
appear later in this report. They were unanimous with the exception of those 
relating to the common law (see Chapter 5). 
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CHAPTER 2 



Historical Background to the Present 
Position 



6. A fairly full account of the development of the law relating to the prevention 
of river pollution was given in Parts III and IV of the Report of the Rivers 
Pollution Prevention Sub-Committee of the Central Advisory Water Com- 
mittee, Ministry of Health, published in 1949 (the Hobday Report). In this 
chapter we draw attention only to those features that are necessary for a basic 
understanding of the present position relating to trade effluents or to give point 
to our later discussion of the changes we think desirable. 

The Public Health Act, 1875, and the Rivers Pollution Prevention Act, 1876 

7. The Public Health Act, 1875, imposed on the local sanitary authority the 
duty to provide such sewers as might be necessary for effectually draining their 
district and it gave to the otraer or occupier of any premises within the district 
the right to connect his drains to the public sewer, subject to due notice and 
compliance with the authority’s regulations. The Rivers Pollution Prevention 
Act, 1876, also imposed on the sanitary authority a limited obligation to afford 
traders facilities for the reception in the public sewers, and the disposal, of their 
trade effluents. No obligation to give these facilities arose, however, in any 
district where the sewers of the authority were sufficient only for the local 
domestic requirements. In districts where trade effluents were admitted into the 
public sewer, there was no clear power for the local authority to charge the 



I o’ 1 IS ™P or ^ nt *°, reca11 111211 whlle such Acts as the Salmon Fishery Act, 
1861 and the Gas Works Clauses Act, 1847, dealt with limited aspects of river 
pollution the Act of 1876 was the first general Act in this country to deal 
specifically with the whole subject. It prohibited the depositing of solid matter 
m streams so as to cause pollution or interference with their proper flow it 
prohibited the discharge of sewage matter into streams, except through channels 
^ e " ee .f * lme of to® P assin g °f Ae Act so long as the effluents were 
purified by the best practicable means; and it dealt with industrial pollution 
It was deemed to be an offence to discharge into a stream any solid or liquid 
polluting matter from factories, but the Act contained safeguards for manu- 
facturing interests. Proceedings in respect of pollution offences could be taken 
only by sanitary authorities, and by them only with the consent of the Local 
Government Board, and the Board (later the Ministry of Health) was directed 
m effect to give consent only if it was clear that the industry would not be 
adversely affected by having to comply with the requirements of the pollution 
prevention authority. Further, waters from mines were exempt altogether if they 
were discharged to the river in the same condition as raised from the mine. 

Development up to the Second World War 

9 The 1876 Act, which was passed “ in particular to prevent the establishment 
of new sources of pollution ”, failed to measure up to the task in the absence 
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of any general will for cleaner rivers. This has been attributed to the various 
safeguards and reservations of the Act, and to the multiplicity of bodies that 
became responsible for its enforcement. As often happens, measures under local 
legislation marked a line of progress. Local Act powers were obtained, notably 
by authorities in some areas in the north of the country, designed to encourage 
and to regulate the disposal of trade effluents to the public sewers. Some other 
local authorities without special local Act powers took trade waste into the 
public sewers and gave them treatment at their sewage purification works 
despite the disadvantage that once they had accepted the effluent they had no 
control over changes in volume or in composition of the discharges unless speci- 
fically agreed. Generally, however, effluents continued to flow into the country’s 
rivers with inadequate treatment in ever increasing volume as industrialisation 
proceeded and population increased. This situation was aggravated by the 
intensive development during the First World War. 

10. In 1927 the Ministers of Health and of Agriculture and Fisheries appointed 
the Joint Advisory Committee on River Pollution. In their second report entitled 
“The Reception of Trade Effluents into the Sewers of the Local Sanitary 
Authorities” (published in 1930) they gave support to the widely expressed 
opinion that the acceptance and disposal by local authorities of the trade 
effluents of their districts was “ the most satisfactory principle for general 
adoption ”. The purpose of the Public Health (Drainage of Trade Premises) 
Act of 1937 is to give effect to that principle so far as practicable. We 
deal with this Act in detail in Chapter 3 (i) below; we need only mention here 
that while the Act does not deal in terms with rivers its provisions for the 
discharge of trade effluents into the public sewers are most valuable in abating 
and preventing pollution; its benefit would have been more marked had it not 
been for the second World War and the subsequent economic difficulties in 
the way of extensions and improvements of sewage disposal works. 



The Milne Report , 1943, and the River Boards Act , 1948 

11. The Central Advisory Water Committee (the “Milne Committee”) in 
their third report, published in 1943, drew attention to the ineffectiveness of the 
then prevailing patchwork system of river control, the defects of which were 
most apparent when considered in relation to the problems of prevention of 
river pollution, and recommended the transfer of many of the functions of 
river control to new comprehensive river authorities. Effect was given to this 
recommendation in the River Boards Act, 1948, which provided for the setting 
up of river boards in areas defined by the Ministers of Health and Agriculture 
and Fisheries (later Fisheries and Food), and entrusted them with functions 
(transferred to them from catchment boards, fishery boards and other authorities) 
relating to land drainage, fisheries, river pollution and certain other matters. 
Thirty-two river boards have been set up under the Act, each of them covering 
the whole water-shed of one or more river systems. Together with the older 
established Lee Conservancy Catchment Board and the Thames Conservancy, 
they cover the whole of England and Wales with the exception of London and 
small parts of the Home Counties. We deal more fully at Chapter 3 (ii) below 
with the aspects of the 1948 Act that are directly relevant to our investigation. 
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The Hobday Report, 1949 

12. Again, shortly after the war the re-constituted Central Advisory Water 
Committee appointed by the Minister of Health under the Water Act, 1945, 
set up the Rivers Pollution Prevention Sub-Committee to investigate “ measures 
for strengthening the law regarding the prevention of pollution of rivers and 
streams ”, Their report (the Hobday Report already mentioned at paragraph 6 
above) was published in 1949. 

13. Their principal recommendations comprised proposals for replacing the 
various provisions in respect of sewage pollution and industrial or mining 
pollution by a comprehensive provision making it an offence to allow any 
offensive or injurious matter, whether solid or fluid, to enter a stream (the 
Minister’s consent to be required to a prosecution) and for the fixing by river 
boards with the consent of the Minister of standards with which effluents 
discharged into streams should comply. 

14. After a full discussion (paragraphs 76-91) of many arguments for and 
against the feasibility of fixing, by law, minimum standards of quality which a 
discharge into a stream must reach to avoid being treated as polluting, it was 
recommended that river boards should be empowered to make byelaws, subject 
to confirmation by the Minister, prescribing such minimum standards. A rider 
was added to the effect that such byelaws should not be confirmed until a proper 
survey of the stream concerned had been completed to the satisfaction of the 
Minister. 

15. So far as new discharges were concerned, they proposed that it should be 
made an offence to open a new outlet or to make a new discharge through an 
old outlet into a stream without the consent of the river board, that the consent 
of the river board could be given subject to conditions, and that an appeal 
should lie to the Minister against the refusal of the river board to give consent 
or in respect of any conditions imposed. 

16. It will be seen that the recommendations of the Committee contemplated 
that in effect the Minister should be the final arbiter of the standards to be 
applied to discharges whether new or existing. This, it was felt by the Committee, 
was necessary to ensure that the river boards’ requirements were not too rigid 
in relation to local conditions or to an overriding national interest. 

17. These main recommendations were adopted and embodied in the Rivers 
(Prevention of Pollution) Act, 1951, with which we deal more fully in Chapter 
3 (iii) below. 

Increasing Demand for Water 

18. A feature of the post-war years has been the rapid increase in the demand 
for water. Supplies of piped water for domestic purposes have been extended to 
many rural areas for the first time and demands for water for fixed baths and 
water-borne sewage disposal arrangements have greatly increased. Industrial 
expansion- cannot be achieved without increased water supplies, and both for 
processing and cooling purposes the volume of water required has far exceeded 
pre-war levels. The increased demand in many parts of the country has largely 
been met by abstracting water from rivers, with consequences that have 
emphasized the need for improvement in our rivers. When, as so often is the 
case, the water is polluted, not only may large expenditure be involved in the 
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treatment of the water before use but large abstractions by reducing dilution 
may well lead to a worsening of the condition of the water remaining in the 
river. 

General 

19. Immediate post-war conditions generally have militated against improve- 
ment in the condition of our rivers. On inevitable war-time shortages there 
followed post-war industrial and housing expansion and continued governmental 
restrictions affecting the provision, improvement or extension of public sewage 
disposal works and trade effluent treatment plant. Economic considerations 
have demanded a careful allocation of our resources and, as might be expected, 
pollution prevention measures suffered when the greatest stress had to be laid 
on increased industrial production, more exports and additional housing. 

20. In the course of our examination of witnesses we have been struck by the 
evidence of a general desire amongst those discharging effluents to rivers to 
co-operate in securing their improvement. 

There is developing a public sensibility to the poor state of many of our 
rivers, an increasing awareness of the amenity, recreational and health value of 
clean rivers and a general will to secure within the bounds of what is practicable 
the greatest improvement in the shortest possible time. We are glad to note that 
the financial restrictions on the development of treatment works are now eased, 
and we believe that the time is ripe for a great drive forward by all concerned 
towards the goal of clean rivers. One of out tasks has been to see whether this 
drive can be facilitated by changes in the measures and machinery of control 
of river pollution. 
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CHAPTER 3 



Existing Law 

(i) THE PUBLIC HEALTH (DRAINAGE OF 
TRADE PREMISES) ACT, 1937 

General 

21. The Public Health (Drainage of Trade Premises) Act, 1937, is subsidiary 
to the Public Health Act, 1936, and is construed as one with that Act. It enables 
the occupier of any trade premises, subject to the provisions of the Act and of 
any byelaws under the Act, to discharge into the public sewers of the local 
authority of the district in which the premises are situated any trade effluent 
proceeding from these premises, notwithstanding certain provisions in section 27 
of the principal Act prohibiting the passing of certain matters into public sewers. 

22. Trade premises, as defined in the Act, means “ any premises used or intended 
to be used for carrying on any trade or industry ”, and trade effluent means 
“ any liquid, either with or without particles of matter in suspension therein, 
which is wholly or in part produced in the course of any trade or industry 
carried on at trade premises, and, in relation to any trade premises, means any 
such liquid as aforesaid which is so produced in the course of any trade or 
industry carried on at those premises, but does not include domestic sewage ”. 

23. If the occupier of trade premises wishes to discharge trade effluent into the 
public sewers, he or the owner of the premises must serve on the local authority 
a trade effluent notice stating the nature or composition of the effluent, the 
maximum quantity to be discharged in a day, and the highest rate of discharge ; 
and, unless byelaws made under the Act by the authority provide otherwise, 
the consent of the authority must be obtained before any discharge is made. 
On receiving the notice the authority must send a copy to any interested body 
(a term defined in the Act, which includes, the second authority where the 
sewer first receiving the effluent discharges into another local authority’s sewer 
or sewage disposal works, and the harbour authority where the sewer has a 
harbour outfall) and cannot take any further action without the approval of 
such body or bodies; subject to this they may give consent either uncondition- 
ally, or subject to conditions as to the sewer into which the effluent should be 
discharged, and conditions regulating any of the matters stated in the trade 
effluent notice, and any other matter with respect to which byelaws may be 
made under the Act (see paragraph 28 below), or they may refuse consent. 

24. Persons aggrieved by the decision of the authority, or. its failure to give a 
decision within two months, may appeal to the Minister. 

Exempted Discharges 

25. The Act, however, conferred on occupiers of trade premises an exemption 
relating to the continuance or re-commencement of certain discharges. The 
consent of the local authority is unnecessary if a trade effluent of the same 
nature or composition was lawfully discharged from any premises to the sewer 
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any time during the period of one year ending on 3rd March, 1937 (the basic 
year), so long as the maximum daily quantity discharged does not exceed the 
quantity so discharged on any one day of the basic year and the highest rate of 
discharge is not increased, and payment if any continues to be made to the 
authority in accordance with the terms of any agreement which was in force 
at the end of the basic year and had thereafter ceased to be in force. 

26. Disputes about the nature or composition of the effluent, the daily quantity 
discharged or the rate of discharge are, unless the parties otherwise agree, to 
be referred to the Minister for determination. 

27. It is also provided that consent is not required for the discharge from any 
premises of any liquid produced solely in the course of laundering articles on 
those premises. Ail these exemptions have widely though incorrectly been 
referred to as “ prescriptive rights ”. 

Byelaws 

28. The Act enables local authorities to make byelaws relating to the discharge 
of trade effluent into their sewers. Such byelaws may deal with such matters as 
the periods of the day during which effluents may be discharged, the elimination 
of undesirable constituents from effluents before they are accepted into the 
sewer, and the regulation of the temperature and acidity or alkalinity of 
effluents; they may provide for the determination of the maximum daily 
quantity and the highest rate at which effluents may be discharged without the 
consent of the authority; they may also provide for the payment by occupiers 
of trade premises of specified charges for the reception and disposal of effluents ; 
and they may deal with the provision of inspection chambers or manholes for 
taking samples of effluents and meters for measuring the volume. 

29. The byelaws can be of no effect until confirmed by the Minister and they 
cease to have effect ten years after they are made. Where a local authority 
consider that the application of a byelaw would be unreasonable in a particular 
case they may, with the consent of the Minister, relax or dispense with the 
requirements of the byelaw. Byelaws are not to apply to the exempted discharges 
referred to above except in so far as they relate to the regulation of the tempera- 
ture or acidity or alkalinity of effluents or the provision of inspection chambers, 
manholes and meters. 

30. No byelaws have been made under the Act. 



Agreements 

31. Local authorities are also empowered, subject to the provisions of the Act 
and any trade effluents byelaws, to enter into agreements with traders within 
their district for the reception and disposal of trade effluents. An agreement may 
provide for the construction of disposal works by the authority and for the 
repayment by the trader of the whole or part of the expenses incurred by the 
authority in carrying out their obligations under the agreement. The approval 
of any interested body is required to an agreement unless the Minister has 
dispensed with this. Agreements made before the commencement of the Act or 
before the coming into operation of the byelaws are not affected by the Act or 
the byelaws. 
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(ii) THE RIVER BOARDS ACT, 1948 
Establishment and Constitution of River Boards 

32. This Act provides for the definition, by order of the Minister of Health (now 
the Minister of Housing and Local Government) and the Minister of Agriculture 
and Fisheries (now the Minister of Agriculture, Fisheries and Food) acting 
jointly, of river board areas covering the whole of England and Wales (except 
the Thames, Lee and London areas) and for the establishment by order of the 
Ministers of river boards for the areas so defined who would take over the 
functions relating to land drainage, fisheries, river pollution, etc., hitherto exer- 
cised by catchment boards, fishery boards and local authorities. The order 
establishing a river board specifies the number of members : of these, one has 
to be appointed by the Ministers; a specified number, not less than three-fifths 
or more than two-thirds of the remaining members, has to be appointed by the 
councils of counties and county boroughs wholly or partly in the river board’s 
area; and the remainder has to consist of persons appointed by the Minister of 
Agriculture, Fisheries and Food to represent drainage interests and fishery 
interests. (In relation to river boaids in the River Ouse (Yorks) Catchment Area 
and the River Trent Catchment Area tne order establishing the board has, in 
addition, to provide for the appointment of a member by the National Coal 
Board.) 

Application to Tidal Waters 

33. For the purposes of a river board’s functions relating to fisheries it is 
provided that the river board area shall include those tidal waters and parts of 
the sea adjoining the coast of the river board area within which Her Majesty’s 
subjects have the exclusive right of fishing. The Minister of Agriculture, Fisheries 
and Food determines the extent of the tidal waters or paits of the sea included 
for those purposes in any river board area. The extent to which river pollution 
prevention provisions apply to tidal waters is governed by Section 6 of the Act 
of 1951 (see paragraphs 38 and 51 below). 

Conservation of Water Resources and Provision of Information 

34. The Act imposes a duty on river boards in the exercise of their functions 
to conserve as far as practicable the water resources of their areas. A river 
board may, with the approval of the Minister of Housing and Local Govern- 
ment, arrange for the measurement and recording of the rainfall in their area 
or any part of it and of the flow or volume of any river, stream or inland water 
in the area; the Minister may direct them to do so and to furnish him with the 
information thus obtained. The Minister also has power to direct a river board 
to furnish information as to the abstraction of water from, and the discharge of 
efiiuents into, any river, stream or inland water in their area. 

35. A river board may, subject to an appeal to tne Minister, give directions to 
any person who is abstracting water from any river, stream or inland water in 
their area in substantial quantities, or is discharging effluents, to give them 
information as to the abstraction or discharge. 

Power to Take Samples of Effluents 

36. River Boards are authorised to obtain samples of effluents passing into any 
watercourse or inland water in their area. If an analysis of the sample is to be 
used as evidence in legal proceedings, the person taking the sample must notify 
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the occupier of the land or vessel (or the sewerage authority as regards effluent 
from a public sewer) of his intention to have it analysed, and must divide the 
sample into three parts, of which one is to be delivered to the occupier, one 
retained for future comparison, and the third submitted for analysis. 

An exactly parallel provision in the Act of 1937 authorises local authorities 
to obtain samples of any trade effluent passing into a public sewer. Again, if 
an analysis of the sample is to be used as evidence, corresponding conditions 
must be obeyed. 

(iii) THE RIVERS (PREVENTION OF POLLUTION) 
ACT, 1951 

37. This, in the words of the preamble, is an Act to make new provision for 
maintaining or restoring the wholesomeness of the rivers and other inland or 
coastal waters of England and Wales in place of the Rivers Pollution Prevention 
Act, 1876, and certain other enactments. The duty of enforcing the Act is placed 
on the river boards, except where it is placed on the Conservators of the River 
Thames, the Lee Conservancy Catchment Board and certain local authorities 
close to London. 

Prohibition of Pollution of Streams 

38. The Act makes it an offence: 

(a) to cause or knowingly permit any poisonous, noxious or polluting matter 
to enter a stream (a term which includes any river, watercourse or inland 
water and, if so ordered by the Minister, any tidal waters) or 

(b) to cause or permit any matter to enter a stream if this should tend, either 
directly or in combination with other similar acts, to impede the flow of 
the stream so as to be likely to lead to a substantial aggravation of pol- 
lution due to other causes. 

The provision (a) explicitly covers the case of a local authority allowing polluting 
matter to pass into a stream from their sewers or sewage disposal works if it 
is matter which they were bound to receive, or which they consented to receive 
either unconditionally or subject to conditions which were observed. 

39. There are, however, certain qualifications: 

(i) The provision (a) does not penalise the person lawfully discharging 
matter into a local authority’s sewers so that it passes into a stream; 

(ii) For a period after the passing of the Act (seven years subject to extension) 
the Minister’s consent is required before proceedings for an offence can 
be taken. When that period expires, the provision (a) does not penalise 
the discharge into a stream of sewage effluent from a local authority’s 
works or of trade effluent if 

(а) it is not reasonably practicable to dispose of the effluent otherwise 
than by discharging it (directly or indirectly) into a stream; and 

(б) all reasonably practicable steps are taken to prevent the effluent 
being unn ecessarily poisonous, noxious or polluting. 

(iii) The provision (a) applies to the discharge into a stream of water as raised 

from any underground part of a mine only if the Minister so directs. 

(iv) The provision (6) does not penalise the depositing, in certain circum- 
stances, of the solid refuse of a mine or quarry on land so that it is 
carried into a stream. 
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40. The Act also makes it an offence for a person, unless he is acting under 
statutory authority, without the consent of the river board to cleanse the bed 
of a stream of a deposit attributable to a dam, weir or sluice, so causing the 
deposit to be carried away in suspension in the water of the stream. 

Apprehended Pollution 

41. If pollution by the use or proposed use of the river or neighbouring lands 
for the disposal of any matter is apprehended by a river board they may with 
the Minister’s consent apply to the county court for an order prohibiting or 
regulating the use complained of; the court may also make an order directing 
the removal of any matter to which the complaint relates. 

Byelaws 

42. The Act enables a river board, as regards any stream or part of a stream in 
their area to make, with the approval of the Minister, byelaws: 

(a) prescribing standards for determining when matter is to be treated as 
poisonous, noxious or polluting for the purposes of the Act; 

(b) prohibiting or regulating the washing or cleansing of things in the stream, 
or the putting into the stream of litter or other objectionable matter; 

(c) prohibiting or regulating the keeping or use on the stream of vessels with 
sanitary appliances allowing polluting matter to pass into the stream. 

43. It is important to note that in making byelaws a river board must have 
regard to the character and flow of the stream and to the extent to which it is 
or may in the future be used for industrial purposes, fisheries, water supply, 
agriculture, transport or navigation; and before making byelaws prescribing 
standards the board must make any necessary survey of the area in which the 
stream is situated. 

44. Standards may lay down what is deemed polluting by reason of temperature 
or discolouring a stream, and may provide for an effluent to be treated as 
polluting according to the ratio of the flow of water in the stream to the flow 
of effluent. 

45. In so far as standards are prescribed by byelaws they are to be conclusive 
on the question of what is polluting. It is also provided that no matter shall, 
in any respect in which it complies with a byelaw standard, be considered 
offensive for the purpose of section 8 (1) of the Salmon and Freshwater Fisheries 
Act, 1923, which penalises the discharge of poisonous matter into waters 
containing fish. 

46. No byelaws prescribing standards have been made under the Act. 

New Outlets and New Discharges 

47. Section 7 of the Act of 1951 enables river boards to control the making of 
new outlets and new discharges. The section does not apply to new or altered 
outlets (as opposed to new discharges) which are part of a local authority’s 
sewerage or sewage disposal works if the construction or alteration has been 
approved by the Minister. Apart from this, the river board’s consent is necessary 
before any new or altered outlet for the discharge of a trade effluent or sewage 
effluent is brought into use or a new discharge is commenced. If the board fail 
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to give a decision within three months, consent is deemed to be given uncondi- 
tionally at the expiration of this period. Consent must not be unreasonably 
withheld ; any question on this point or on the reasonableness of any conditions 
attached to the consent or of any change in those conditions falls to be deter- 
mined by the Minister. 

48. The conditions that the board may attach to their consent may relate to 
the siting and construction of new outlets and the use of the outlets and of other 
outlets from the same premises and, for new discharges, to the nature and 
composition, temperature, volume or rate of discharge of effluent from the 
premises. Conditions may also be imposed to facilitate the taking of samples of 
the effluent from new outlets. 

49. Conditions in force are binding on any person using the outlets or dis- 
charging an effluent from the premises to which they relate but the board are 
required, from time to time, to review conditions, and they may vary or revoke 
any conditions imposed. 

50. The Minister is empowered to direct the board to revoke or to vary con- 
ditions, or to act in place of the board if they fail to give effect to his direction. 
Where an appeal is made to him to determine whether or not consent has been 
unreasonably withheld, he may direct that consent shall be given unconditionally 
or subject to such conditions as he thinks reasonable. If the appeal is in respect 
of the unreasonableness of any conditions he may either uphold it or direct that 
the condition be annulled or that some other condition shall be substituted for 
it. If it relates to the variation of a condition, he may direct that there shall be 
no variation, or that it shall be varied in such manner as he thinks reasonable. 
Where there is an appeal the board’s decision holds good until the Minister’s 
direction has been given. 

51. Notice must be given to the board of new and altered outlets and new 
discharges into tidal waters included in their area for the purposes of their 
fishery functions, and the outlets must be so constructed as to comply with any 
conditions reasonably imposed by the board to facilitate the taking of samples 
of the effluent. Otherwise the section applies to tidal waters only if so extended 
by order of the Minister. 

52. A person who discharges into a stream an effluent which does not comply 
with conditions that are in force is guilty of an offence punishable by fine or in 
the case of repeated offences by imprisonment. A person who brings into use a 
new or altered outlet, or begins to make a new discharge without obtaining the 
consent of the board or without observing conditions that should be satisfied 
before these things are done, is liable to a fine. 

53. A new discharge is defined as a discharge which is not, as respects the nature 
and composition, temperature, volume and rate of discharge of the effluent, 
substantially a continuation of a previous discharge made within the preceding 
twelve months (whether by the same or a different outlet), so however that a 
discharge which is in other respects a continuation of a previous discharge made 
as aforesaid shall not be deemed to be a new discharge by reason of any 
reduction of the temperature or volume or rate of discharge of the effluent as 
compared with the previous discharge. 
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(iv) STATUTES RELATING TO FISHERIES 
The Salmon and Freshwater Fisheries Act, 1923 

54. This Act makes special provision for the prevention of pollutions injurious 
to fish. Responsibility for enforcement now rests with the river boards. It is an 
offence under Section 8 of this Act to allow any liquid or solid matter to enter 
waters containing fish to such an extent as to cause the waters to be poisonous 
or injurious to fish, or to the spawning grounds, spawn or food of fish. A person 
is not liable, however, for an act done in exercise of a legal right, or in continu- 
ation of a method in use before the passing of the Act, if it is shown that “ the 
best practicable means, within a reasonable cost ” have been used to prevent 
injury to fish. 



The Sea Fisheries Regulations Acts , 1888-1894, as amended by the Sea Fish 
Industry Act, 1938 

55. Under these Acts, the Minister of Agriculture, Fisheries and Food has set 
up local fisheries committees for the regulation of sea fisheries within a district. 
At least half the members of each such committee are appointed by the con- 
stituent local authorities; the remainder are appointed by the Minister to 
represent fishery interests, and include one person appointed by each river 
board having jurisdiction within the district. 

A committee for a sea fisheries district may make byelaws, inter alia, for 
prohibiting or regulating the discharge of any solid or liquid substance detri- 
mental to sea fish or sea fishing. 

A byelaw is not valid until it has been confirmed by the Minister who may 
cause a local inquiry to be held and may confirm a byelaw as submitted or with 
such modification as may be agreed by the committee. The Minister is also 
empowered to revoke such a byelaw after notice to the committee and the 
holding of a local inquiry if they so require. 



General 



(v) COMMON LAW 



56. From time immemorial, streams, in addition to providing natural channels 
for drainage, have ordinarily been used for a variety of purposes, such as water 
supply to adjoining land, fishing and navigation. The common law relating to 
streams is concerned primarily with the rights, known as riparian rights, of the 
owners of the land through which the stream flows or on which it abuts. 



57. Trade effluents, if not discharged into public sewers or the sea, must usually 
be discharged into streams. A riparian owner may lawfully discharge a trade 
effluent into a stream so long as this does not contravene any statutory provision 
or cause interference with other riparian rights, and he may be entitled to pollute 
the stream, as a result of custom, express grant created by deed, or prescriptive 
right claimed on the strength of uninterrupted user for more than twenty years ; 
a prescriptive right cannot, however, be claimed where the user is in contraven- 
tion of a statutory 7 prohibition, or causes a public nuisance or injury to public 
health. 
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58. Subject to the rights of the other riparian owners and to statutory abstrac- 
tions, a riparian owner is entitled to expect the stream when it reaches his land 
to be in its natural state. The position is set out as follows in the judgment of 
Lord Macnaghten in John Young & Co. v. Bankier Distillers' Co. 118931 
A.C. 691. 

The law relating to the rights of riparian proprietors is well settled. A riparian 
proprietor is entitled to have the water of the stream, on the banks of which his 
property lies, flow down as it has been accustomed to flow down to his property, 
subject to the ordinary use of the flowing water by upper proprietors, and to such 
further use, if any, on their part in connection with their property as mav be 
reasonable under the circumstances. Every riparian proprietor is thus entitled to the 
water of his stream, in its natural flow, without sensible diminution or increase and 
without sensible alteration in its character or quality. Any invasion of this right 
causing actual damage or calculated to found a claim which may ripen into an 
adverse right entitles the party injured to the intervention of the Court ”. 

59. Where a stream is polluted and a right to pollute the stream cannot be 
established, the riparian owners can sue the person causing the pollution for 
damages for the injury sustained and, if the pollution is likely to continue, may 
seek an injunction to restrain him from continuing to pollute the stream. Where 
an injunction has been granted the court may, and usually does, order that its 
operation shall be suspended to enable the defendant to make appropriate 
arrangements for dealing with the polluting discharge. 

60. On a number of occasions legal proceedings have been taken with success, 
but the pollution to which the proceedings related has been very small in 
relation to the total amount of pollution in the streams of England and Wales. 

61. If the pollution of a stream causes annoyance to the public at large it is a 
public nuisance, and may be the subject of civil proceedings by the Attorney 
General as representing the public; it may also be the subject of criminal 
proceedings as a misdemeanour. Such proceedings have seldom been taken; 
indeed we are not aware of any in the last 40 years. 

62. In the second report (1930) of the Joint Advisory Committee on River 
Pollution (mentioned in paragraph 10 above) reference is made to riparian 
rights. It is clear from the report that when considering these rights the com- 
mittee were concerned not with pollution but with the possible reduction in 
the volume of a river’s flow as a result of the discharge into a public sewer of 
a trade effluent that previously flowed into the stream. One of their recommenda- 
tions was that nothing in the proposed code governing the acceptance of trade 
effluents by local authorities should be deemed to affect existing riparian rights 
in the volume of water or to relieve the trader of any obligation which he would 
otherwise have in that connection; this recommendation was implemented in 
section 13 of the Public Health (Drainage of Trade Premises) Act, 1937, which 
provides that nothing in the Act shall affect any right with respect to water in 
a river, stream or watercourse, or authorise any infringement of such a right. 

63. From the Hobday Report it is clear that the Rivers Pollution Prevention 
Sub-Committee of the Central Advisory Water Committee did not feel called 
upon to give any detailed consideration to the operation of the common law. 
Reference is made to the common law only in paragraph 1 1 of the report, where 
it mentions the difficulty of obtaining effective remedies for river pollution under 
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the common law, and in paragraph 163, where it notes that the right of a 
riparian owner to take proceedings under the common law would not be 
affected by the abolition (recommended by the sub-committee) of the right of 
a person aggrieved by an offence under the Rivers Pollution Prevention Act, 
1876, to take proceedings himself in certain circumstances. The Bill following 
that report, introduced in 1950 (the Rivers (Prevention of Pollution) Bill) 
provided however that no matter entering a stream should, in any respect in 
which it complied with a standard prescribed by byelaws made by a river board, 
be treated for the purpose of the law relating to nuisance as being prejudicial 
to the natural quality or condition of the water. This provision was not approved 
by Parliament and the Bill was amended to include an express provision (section 
1 1 (6) of the Act), that nothing contained in the Act should affect the law 
relating to nuisance. 
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CHAPTER 4 



Review of Statute Law 

(i) CONTROL OF PRE-1951 DISCHARGES TO RIVERS' 
Introductory 

64. Our terms of reference invite us “ to examine existing legislation and the 
operation of the common law respecting the disposal from trade premises of 
liquid effluents (including solids in suspension) . . .” and in the preceding 
chapters we have traced briefly the development and the present state of the 
law relating to river pollution and in particular to trade effluents. So far as 
river pollution control is concerned, much the same considerations apply to 
sewage effluents as to trade effluents and our comments in this report apply 
equally to both unless it appears otherwise from the context. 

65. In any review of the law, it is essential to bear in mind that a modern urban 
and industrial community needs to use vast quantities of water, most of which, 
having served its immediate purpose, has to be disposed of as quickly and 
economically as possible, often for re-use by someone else sooner or later after 
its release. It has to be recognised that large volumes of liquid effluents need 
to be discharged by industry; that purifying treatment may be an expensive and 
often is a technically difficult matter; that, desirable as it is as a general principle 
for trade effluents to be accepted into public sewers and treated together with 
domestic sewage, it is not always feasible to do so; that even where it might 
be technically practicable to do so, there is not always the population (nor 
therefore the volume of domestic sewage) available near modern industrial 
plants that allows of admixture of trade effluent in proportions that would 
yield the desired result of facilitating its treatment; finally, a fact often over- 
looked, that even the most careful and expensive treatment, whether of trade 
effluents or of domestic sewage, will not yield water of the natural quality of 
the water in the river or stream into which it is discharged. 

66. What however is feasible is by pollution control to maintain the condition 
of rivers which are now unpolluted and by steady improvement to restore 
wholesomeness to rivers which are polluted. Such restoration of our polluted 
rivers, particularly in the heavily industrialised areas, will clearly take time but 
the aim should be to take all practicable steps to that end as quickly as possible. 

67. We have seen that although the Act of 1951 makes it a criminal offence to 
discharge polluting effluents into rivers, the term “ polluting ” is not defined. 
Bearing on this, the fundamental concept of the Act (following the Hobday 
Report) is that byelaws should be made for the whole or part of rivers fixing 
standards with which all effluents must comply, and that in so far as such 
standards are prescribed they are to be conclusive on what is or is not polluting. 
The Act also provides that the defence of having done all that was reasonably 
practicable is not to be available to traders or local authorities if they infringe 
a byelaw standard. It is to be noted too that the pollution prevention provisions 
of the Salmon and Freshwater Fisheries Act of 1923, which penalise the dis- 
charge of poisonous matter into water containing fish, are not to apply in so 
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far as a byelaw standard is complied with. Apart from byelaws, the river board 
in dealing with new discharges can and do fix a standard for the individual 
effluent when they give their decision on the application for consent to discharge 
but it may be noted that compliance with such a consent standard does not 
by itself give protection against prosecution under the Act of 1923. 

68. It was envisaged in the Hobday Report and by the framers of the Act of 
1951 that comprehensive byelaws prescribing standards for effluents would be 
widely adopted within a few years and thus greatly reduce the number of cases 
which could only be dealt with, in the last resort, by proceedings under Section 2. 
The making of such byelaws has proved difficult and in fact none has been 
confirmed. We have given a great deal of thought to this situation and to the 
prospects for the making of byelaws in the near future. 

69. In contrast to the difficulty of making byelaws, we are informed that it 
has not been difficult, for the great majority of discharges, to devise effective 
conditions of quality for individual effluents requiring the consent of river 
boards under Section 7. In each of these discharges, the type of effluent is 
known, and so is its quantity; the consent usually, in fact, specifies the quantity 
as well as laying down limits of quality. On the other hand byelaws, to be 
comprehensive, must be framed for all possible effluents and can contain no 
provision for controlling quantity. These differences, we believe, are the root 
cause of the difficulties with byelaws. 

70. For individual effluents subject to consent under section 7 it is possible to 
lay down conditions of quality based on chemical and physical tests which 
measure general properties, as well as tests for specific substances, and it may 
be necessary to make use of both types of test. With an effluent which is to be 
produced from a specific process, it is possible to state in advance which 
substances need to be controlled. 

71. Byelaws, however, would necessarily deal with a large number of effluents 
of very diverse nature and composition so that the number of individual 
constituents which might need to be controlled in one or more of the effluents 
also becomes large. They may not even all be known and certainly specific 
tests for all of them are not available. Moreover, effluents are always becoming 
more complex and it would be quite impossible for byelaws based on tests for 
specific substances to keep pace with this growing complexity. It follows, as the 
Hobday Committee realised, that byelaws must be based on a series of tests 
each of which would measure some general property of an effluent. 

72. Some such tests, such as those for biochemical oxygen demand, suspended 
solids, permanganate value, etc., are available and already widely used. A 
comprehensive series of tests, however, was certainly not available when the 
Act was passed. The most obvious one lacking was a quantitative test for toxicity 
to fish. Much work has been done on that subject recently and we are now 
informed that a toxicity test has been devised. A good deal of experience with it is 
still necessary before it could confidently be used to control the quality of 
effluents or appear in a byelaw. It is arguable whether the available tests for 
general properties would even then be sufficiently comprehensive to cover 
discharges to all rivers including, for instance, those used as a source of public 
water supply. But they might well cover the great majority. It may perhaps be 
concluded that the absence of a comprehensive series of quality tests has been 
one difficulty in the formulation of byelaws so far, but that this difficulty may 
eventually be largely overcome. 
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73. The second difficulty, that connected with quantity, is more serious in the 
sense that it cannot be solved by technical development. It is fundamental, and 
is discussed below. 

74. It has always been assumed that byelaws will lay down for effluents limits 
of concentration of polluting matter which must not be exceeded. Certainly 
draft byelaws which various river boards have considered from time to time 
have been on this basis. In this they have followed the practice that has been 
successfully used in laying down conditions under Section 7. But those have 
always related to a specified quantity and thus have controlled the total amount 
of pollution permitted — concentration multiplied by volume. In byelaws as 
hitherto conceived, however, the quantity factor has been absent and one essential 
factor in controlling pollution has been lacking. In our view any such byelaws, 
unless revised frequently, would either bear unnecessarily harshly on those 
who make small discharges or be disastrous for the river. 

75. Although there may well be rivers, or stretches of river, where byelaws of 
limited scope may prove workable — we referred to these in our first report — we 
are led to the conclusion that, in general and for complete control with justice 
both to the discharger and to the river, we must look for progress to some proce- 
dure whereby river boards can consider each case separately and impose 
standards appropriate to that case. 

Alternative Methods of Control 

76. There appear to us to be two possible methods of achieving this in respect 
of those pre-1951 discharges which have not since altered so as to bring them 
within the scope of the consent procedure as new discharges. The first alternative 
would be to rely on the legal weapon now in the hands of river boards (the 
only legal weapon so long as no byelaw standards are fixed) of prosecution under 
section 2 of the 1951 Act for the offence under that section of causing or 
knowingly permitting to enter a stream “ any poisonous, noxious or polluting 
matter ”. We see the strongest objections to this as the only instrument of 
control. It seems to us wrong in principle. We have noted in particular that 
“ polluting ” is not defined in the Act, and it might be held, following the 
common law view, that any effluent that changes the natural composition of 
the water in a stream is polluting. On this view, a person who discharges any 
effluent is committing a criminal offence. This means that the larger proportion 
of the discharges into our rivers are illegal discharges and that those who 
discharge them are under threat of prosecution without the advantage of any 
other procedure for ascertaining what standard the river board, or the Minister 
on an appeal, would apply to them. Such a situation can only discourage 
disclosure of their activities by those discharging the effluents and militate 
against any co-operation between them and the river boards. We should indeed 
be sorry to think that improvement in the state of our rivers had to depend 
solely on this alternative. 

77. The other alternative would be to introduce a procedure where a local 
authority or trader discharging a pre-1951 effluent into a river could be eased 
from this overhanging threat of prosecution and could find out by application 
to the river board what their requirements would be. We have been impressed 
with the success of the control of new outlets and discharges under section 7 of 
the Act of 1951 and we are attracted to the possibility of extending a similar 
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principle to existing discharges. Under that section anyone may apply for the 
consent of the river board to a new outlet or a new discharge of sewage or trade 
effluent, and that consent may not be unreasonably withheld, but may be given 
subject to conditions. An appeal lies to the Minister against a refusal of consent 
or against conditions. Obviously discharges which may be pollutions of very 
long standing present very different problems from new discharges. Where an 
application is made for a new discharge it is open to the river board, indeed it 
is their duty, to deal with the application on merits and, while having regard 
to the industrial needs of the locality, to impose such conditions on the quality 
as well as the quantity and the mode of discharge of the prospective effluent 
as may be needed in the interests of the river. If appropriate, they will refuse 
consent altogether to a trader who may then, if the Minister on appeal upholds 
the refusal, have to locate the process producing the new discharge elsewhere. 

78. Where, however, pollution is of long standing there is frequently no quick 
and simple remedy to hand. A heritage of years of neglect can seldom be 
overcome except by patient work for improvement which inevitably requires 
time, and no useful purpose would be served by river boards imposing in 
respect of any existing discharge such immediate and onerous conditions that 
those responsible were quite unable to comply with them. Normally it could not 
even be contemplated to refuse consent outright in such cases. 

The Selected Method 

79. What we have in mind therefore is that a procedure, essentially similar to 
the existing consent procedure for new discharges under section 7 of the Act, 
should be applied to old discharges, with a power to the river board to attach 
conditions to their consents and from time to time to review and if necessary 
vary those conditions so as to secure the maximum practicable rate of improve- 
ment. We suggest that within a period of one year from the passing of new 
legislation all persons who propose to continue the making of discharges which 
are not already controlled under section 7 of the Act of 1951 should have to 
apply to the river board for consent to continue these discharges, and we 
envisage that the procedure would fall into four stages : 

(1) from the coming into operation of the new legislation until the application 
of consent to continuance — (i.e., one year at most); 

(2) from the receipt of the application by the river board until the issue of 
their decision (normally their consent subject to conditions); 

(3) from the river board’s decision until the end of the period for submission 
of appeals; 

(4) where an appeal is made to the Minister, the period from its submission 
until its decision. 

We deal with these separately in the following paragraphs. 

80. During the first stage, that is until the application is submitted, the position 
will be substantially as it is at present. We consider it best that the river board 
should continue to be at liberty during that period to take proceedings in respect 
of the discharge subject to the same restrictions as at present, i.e., either subject 
to obtaining the consent of the Minister or, if that requirement has lapsed, 
subject to the defences laid down in section 2 (3) (a) and ( b ) of the Act of 1951 — 
mainly, that all reasonably practicable steps have been taken to prevent the 
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effluent being unnecessarily polluting. We would expect very few if any pro- 
ceedings to be taken, as this procedure will apply only to discharges which 
started before the Act of 1951 came into force, and which are to come before 
the river board for consideration within one year. 

81. We have considered as an alternative to this procedure that river boards 
might be enabled to demand an immediate application in respect of any 
particular discharge, i.e., to “ challenge ” any discharge that in their view ought 
to be urgently dealt with. This idea has some obvious attractions, but we have 
rejected it on the grounds, firstly, that it would place on the river board the 
onus of seeking out the discharge, rather than on the discharger the duty to 
submit an application; and secondly, and probably more important, that the 
making of the necessary application would entail the ascertaining and provision 
of a good deal of information which in many cases will not be readily available, 
so that it would be useless to demand an immediate application in most cases. 

82. It will remain necessary to ensure that in fact all those who are responsible 
for effluent discharges make a proper application within the twelve months’ 
period. It follows that there must be an appropriate sanction against failure to 
comply with this requirement within the time limit. We return to this point at 
paragraph 86 below. 

83. Towards the end of the twelve months just discussed, the proposed pro- 
cedure is likely, at least in certain river board areas, to give rise to a sudden 
flood of applications which could result in a heavy burden on the administrative 
machinery of these boards. We do not see how this can be altogether avoided, 
but in order to ease the situation we suggest that no time limit be imposed on 
the second procedural stage, i.e. on the period which river boards have available 
for considering the applications before them. It must be remembered that river 
boards know their areas sufficiently well to be able to select from among the 
applications those that concern major or more objectionable discharges and to 
deal with the most serious cases first as a matter of urgency, leaving the less 
serious and insignificant to be dealt with at a later stage— all in an order of 
priority determined by the demands of the river itself. We think that the river 
board will, in the interests of river purity, be anxious to impose conditions for 
the more serious discharges as early as practicable. 

84. This method of dealing with applications raises at once the question, to 
which we have given careful thought, of the legal position regarding the dis- 
charge during the second and the fourth stage of procedure, i.e. while an 
undecided application is before the river board or the Minister on appeal. It 
goes without saying that progress in the reduction of river pollution will be 
enhanced by the co-operation of local authorities, traders and others discharging 
effluents into rivers and we have no doubt that any new procedure to be of 
real value must commend itself to them and invite their co-operation. We are 
satisfied that with this aim in view they should so far as reasonably practicable 
be freed from the threat of prosecution until the river board’s requirements 
are known. It is our view therefore that river boards should not be able to 
take proceedings during the period between the application for consent and 
the decision on it of the river board or the Minister on appeal, except on the 
grounds (a) that the application contained false information, (b) that the effluent 
was worse in some respect than stated at the time of the application, (c) that the 
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discharger had failed to use his existing facilities of purification, or (d) that the 
effluent constituted an offence under Section 8 of the Salmon and Freshwater 
Fisheries Act, 1923. 

85. It might at first sight seem that these proposals, which amount to an interim 
right to continue to discharge pre-1951 effluents, might lead to deterioration of 
the river in this period. We do not believe that there is any danger of this, 
because control will still be in the hands of the river board. We would stress 
that our proposals relate only to the pre-1951 discharges which have not 
changed so as to bring them within the “ new discharge ” provisions of Section 7 
of the Act and we do not suggest that the right of the river board to take pro- 
ceedings for failure to apply for any necessary consent under Section 7 should 
be taken away. An unscrupulous applicant who hoped to shelter behind his 
application under the new procedure to alter and worsen his discharge might 
well find himself liable to prosecution for failure to seek consent under Section 7. 
Nor does it appear to us that the river board would in any way be prejudiced 
by this interim protection for discharges, seriously polluting though many of 
them may be. On the contrary, the river board would be put in a position to 
exercise control which would evidently be more effective than resort or threat 
of resort to prosecution. It would be open to the boards to deal with applications 
in the order likely to be of most benefit to their rivers. Moreover, the material 
that might be required for prosecuting purposes and that for dealing with an 
application would be essentially similar; persons discharging pre-1951 effluents 
would be reluctant to give full information about their effluents if they feared 
that the information might be used in proceedings against them, and in the result, 
the development of the spirit of co-operation essential for good progress might 
be prejudiced, 

86. There remains to be considered the position (see paragraph 82) where no 
valid application is made within the initial twelve months’ period. We have 
considered whether in appropriate cases the period might be extended at the 
discretion of the river board, but we think that such a provision would, if 
anything, be likely to delay progress. We can see no good reason for supposing 
that twelve months would not be adequate, especially having regard to the 
fact that local authorities and industrialists would have been put on notice 
well in advance. It seems right therefore that any such discharge should at 
that point in time be deprived of the protection implicit in section 2 (3) ( a ) and 
(6). or, as the case may be, that the river board should be free to prosecute 
those responsible for such a discharge without first having to obtain the 
Minister’s consent to their action. We do not think this would be unduly harsh 
against dischargers since it will be easy enough for them to protect themselves 
against such proceedings by making the necessary application. 

87. We consider that where an applicant is dissatisfied with the conditions 
attached to a consent of the river board, he should have the right to appeal to 
the Minister of Housing and Local Government, the Minister’s decision being 
final. It would be desirable to have a time limit within which an appeal to the 
Minister against such conditions could be made. We suggest three months. 

88. At the same time, we do not propose a time limit within which the Minister 
must decide an appeal. This would be in line with the absence of a time limit 
for the river board to lay down conditions. We cannot foresee how many 
appeals there may be, but to insist on a decision within a specified time may 
result in something less than satisfactory. 
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89. Any person who discharges an effluent otherwise than in accordance with 
the conditions laid down (either by the river board or by the Minister on appeal) 
would, as under section 7 (14) of the Act of 1951, be guilty of an offence and 
the river board would be entitled as now to prosecute the offender for the breach 
in question. 

90. On the other hand, so long as conditions laid down by a river board under 
this new procedure were complied with we think the discharge should be 
immune from proceedings under section 8 of the Salmon and Fresh Water 
Fisheries Act, 1923, as well as from those under the Act of 1951, as indeed 
would be the position in so far as byelaws prescribing standards were in opera- 
tion. We think also that where the control of pollution of tidal waters has 
been brought within the jurisdiction of a river board by order under section 6 
of the Act of 1951, and those waters are concurrently within the jurisdiction 
of a sea fisheries committee, the consent of the river board should constitute 
a defence against prosecution under the committee’s byelaws relating to 
pollution. We assume of course that before settling the conditions of a consent 
in such a case the river board would consult the appropriate sea fisheries 
co mmi ttee. 

91. The adoption of our proposal would mean that no byelaws prescribing 
standards need be made under the Act of 1951. The enabling provision in 
section 5 (1) of the Act could accordingly be repealed as unnecessary. 



Review of Consents 

92. It will not always be practicable for the first consents for pre-1951 discharges 
to be in such terms as to produce the ultimate possible improvement. In the more 
heavily polluted areas in particular, it will generally not be possible to proceed 
otherwise than gradually because of technical difficulties and the large number 
of discharges involved. Some consents will therefore have to be far less restrictive 
at first than the river board will ultimately want or could justify. Provision for 
review of consent conditions will consequently be needed and it should be 
made plain in any new legislation that, not only on appeal but equally on revision, 
new conditions can be laid down as well as old ones made more stringent or 
otherwise modified. This would enable river boards— without prejudice to more 
stringent action where appropriate to new discharges — to give some initial 
consents with very simple conditions, or even without conditions, where a 
holding control is all that is immediately practicable. 

93. The initiative to review would be entirely in their hands, though we 
recommend that each consent issued should normally state the term after 
which it will be subject to review. These review provisions should be made 
to apply to all consents, both under the Act of 1951 and under any new enact- 
ment. The provisions concerning appeal should equally apply after each 
review, but we do not think it would be necessary to retain the additional 
power (see section 7 (5) of 1951 Act) for the Minister to direct a river board 
to review a consent. 

94. We consider that river boards and the Minister should in addition have 
power to give consent subject to conditions which would not operate until a 
specified date. It is quite clear that in the cleaning up of rivers time must be 
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allowed for the construction of treatment plant or the taking of other appro- 
priate action. A discharger must have notice of conditions: it will in many 
cases take him time to comply with them, often by carrying out works or 
modifying some of his processes. At the same time, this must not be allowed 
to be used as an excuse for avoidable delay in complying. 

Information on Existing Discharges 

95. It is to be noted that in section 7 of the Act of 1951 nothing is laid down 
about the information required with an application for consent. This is in 
sharp distinction to the Act of 1937, where the kind of information that has 
to accompany the trade effluent notices to discharge to sewers is laid down in 
section 2. We do not believe that river boards have been handicapped by this 
position. Under section 7 of the Act of 1951 they have always got the informa- 
tion they have needed and always will. Their weapon is the applicant’s need to 
obtain a consent before any discharge may take place. In the absence of 
sufficient information, they can always refuse consent. The prospective dis- 
charger cannot afford to be unco-operative, or to adopt delaying tactics. 

96. It is different with existing discharges. These will, under the present scheme, 
go on until consent is given. Delay in providing essential information could 
benefit the discharger and embarrass a river board. It is requisite, therefore, 
that some information about the discharge shall be given with the application 
for consent. 

97. We note, however, that since their formation river boards have had the 
powers conferred upon them by the River Boards Act, 1948, of which section 
9 (8) says “ A river board may give directions requiring any person who in 
their opinion ... is discharging effluent into any such river, stream, or inland 
water, to give such information as to the . . . discharge, at such times and in 
such form as may be specified in the directions ”. There is an appeal to the 
Minister against directions considered unreasonable or unduly onerous. It 
thus appears that river boards already have power to get all the information 
they want about all discharges. 

98. Nevertheless, we do not suggest that the boards should rely solely on this 
general power to demand information in relation to the new form of control 
we recommend. We think it necessary that some general provisions should be 
enacted as to the information which should accompany applications for 
consent. 

99. Ideally, before a river board can give an effective consent for a discharge, 
they require to know how much there is of it and what it will contain, i.e. 
rate of flow and composition. Unfortunately both of these may vary from day 
to day and in some cases no known scheme of analysis may suffice to give full 
information about composition. Further, for some small discharges a detailed 
chemical analysis might mean unjustifiable expense. On the other hand it 
would greatly assist matters without throwing any great burden on the appli- 
cant if, in addition to appropriate data about composition, the river board 
were told something about the processes resulting in the effluent and what 
materials are used in them, without of course exposing confidential trade 
matters. This would need to be without prejudice to the state of trade and to 
subsequent changes in manufacturing practice. 
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100. Accordingly we think that an applicant for consent to an existing discharge 
should be required to include in the information he submits in support of his 
application the following details (to be prescribed perhaps by regulation) all 
of which, except item (6), should relate to dry weather: 

(1) An estimate of the average volume per working day during the previous 
year; 

(2) An estimate of the maximum daily volume discharged on any day during 
the previous year; 

(3) An estimate of the maximum rate of discharge; 

Each of these estimates should be accompanied by a brief account of how 
it has been arrived at — e.g. by meter, from water consumption, from estimates 
made from production and the general experience of how much waste water 
is produced per unit of production ; 

(4) Particulars of the “ nature ” of the effluent. This is meant to be descrip- 
tive and qualitative, e.g. “ from a tannery, starting with raw skins and 
ending with undyed leather, no chromium being used ” or “ from a 
milk factory, chum and bottle washing only, no synthetic detergents 
used, treated on biological filters What we have in mind here is that 
the river board will need to be informed about the manufacturing 
processes giving rise to each effluent in sufficient detail for them to 
appreciate its character and estimate its effect on the stream; 

(5) Unless agreed otherwise with the river board, 

(a) a “ sanitary analysis ” of a composite sample (as opposed to a snap 
sample) of the effluent, carried out by methods given in the book 
issued by the Ministry of Housing and Local Government “ Chemical 
Analysis as applied to Sewage and Sewage Effluents ” (H.M.S.O., 
1956), to include the following determinations: 

(i) suspended solids (volatile and non-volatile on ignition), 

(ii) biochemical oxygen demand, 

(iii) permanganate value or organic carbon, 

(iv) nitrogen as free and saline ammonia, albuminoid or organic 
nitrogen and oxidised nitrogen; 

(b) a chemical analysis of a composite sample of the effluent for — 

(i) pH, 

(ii) cyanide, 

(iii) thiocyanate, 

(iv) phenols, 

(v) sulphides, and 

(vi) metallic constituents for which a method of analysis is given 
in the above publication, 

provided that no determination need be made of any substance if it 
is declared in (4) that it cannot be present; 

(c) such other information as to properties, composition and temperature 
as the river board may reasonably require or as the Minister shall 
lay down on appeal. 
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This will allow flexibility as to the amount of information to be provided as 
the river board may consider appropriate. 

(6) Where surface water is discharged through any outlets which also dis- 
charge sewage or trade effluent, an estimate of the area draining to those 
outlets. 

101. It is intended that the above requirements should provide sufficient 
information to enable the river board to lay down reasonable conditions. If 
the information is inadequate, the river board could always design conditions 
which could compel disclosure of additional information. For instance, if it 
were thought that a factory could be using cyanide but the application had 
not said whether it was or not, the river board could lay down the condition 
that the effluent must contain no cyanide. If the factory were using it and 
wanting to discharge it, they would soon say so. 

(ii) DISCHARGE OF TRADE EFFLUENTS INTO SEWERS 

f 

Obligation of Local Authorities to Receive Trade Effluents into Sewers 

102. It is generally accepted that, apart from the specifically prohibited sub- 
stances petroleum spirit and calcium carbide, trade effluents should wherever 
practicable be received into the public sewers and treated and disposed of 
together with domestic sewage. What however is practicable for a particular 
effluent must of course depend on its quality and quantity in relation to that 
of the domestic sewage and other effluents reaching the sewers and to the size 
of those sewers and the sewage disposal works, and accordingly the procedure 
laid down by the Act of 1937 of application to the local authority for consent 
to the discharge of a trade effluent into their sewers leaves the question of 
what can be accepted to local determination, subject to appeal to the Minister. 

103. The Federation of British Industries referred in their evidence to the recom- 
mendation in the second report of the Joint Advisory Committee on River 
Pollution that local sanitary authorities should be under a general obligation 
to accept and to dispose of the trade effluents of their district, and that traders 
should have a definite right to discharge such effluents to the public sewers, 
subject to certain clearly defined limitations. They pointed out that this had not 
been followed in the Act of 1937, under which the discharge of trade effluents 
was subject to the consent of the local authority, which might be refused. In 
the Federation’s view it should be the duty of local authorities, on the applica- 
tion of a trader, to receive and dispose of trade effluent, even though this might 
necessitate an enlargement or extension of their sewerage and sewage disposal 
facilities; the trader should have a corresponding right to discharge the effluent, 
subject to compliance with reasonable conditions which, in the event of dispute’ 
should be determined by the Minister. The Minister should, if necessary, use 
his default powers to enforce the exercise of their functions by such local 
authorities. It was fundamental to the main purpose of the Act, they thought, 
that the Minister should have power to compel a local authority, in a proper 
case and on suitable terms, to enlarge their sewerage system where necessary 
for the purpose of dealing with trade effluents. 

104. Similar views were expressed by the Food Manufacturers' Federation and 
others and also by the National Coal Board who suggested that the Act of 1937 
should be amended so that local authorities had the same obligations in regard 
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to trade effluents as they had in regard to domestic sewage (i.e. the duty to 
provide the necessary public sewers for effectually draining their district and 
to operate any sewage disposal works necessary for dealing with the contents 
of their sewers). It was recognised, however, that the right to discharge trade 
effluent into the public sewers must be subject to safeguards for the protection 
of local authorities. 



105. On the other hand the Institute of Sewage Purification , while whole- 
heartedly accepting the principle that the sewage disposal works was the proper 
place for treating all suitable trade effluents, stressed that the purification of 
sewage was dependent on biological processes and that there would always be 
effluents which, because of their quantity or composition, could not be accepted 
by the sewage works without damage to purification processes. In some cases 
pre-treatment might prove a satisfactory solution, but occasionally the location 
of the industry might, so the Institute thought, have to be determined by the 
problem of effluent disposal; in extreme cases the only satisfactory means of 
disposal might be discharge direct into the sea. 



106. We sympathise with the view that local authorities should be obliged 
to receive trade effluents into their sewers, subject to clearly defined limitations 
and on suitable terms, but we apprehend that circumstances vary so much 
from area to area (what would be practicable for one area might be clearly 
impracticable in another) that it would not be feasible to draw up a national 
list of limitations subject to which a trader would have an absolute right to 
discharge. The limitations must we feel continue to be determined by local 
conditions; and the present procedure seems to us to match the circumstances 
We do not therefore suggest any change in that procedure. 

107. We understand that most local authorities inform river boards of new 
discharges into their sewers which are significant in the sense that they substan- 
tially affect the effluent from the authority’s sewage disposal works. We hope 
that all authorities will follow this commendable practice. 

Control of Pre- 1937 Discharges into Sewers 

108. As is explained in Chapter 3, it is not necessary for a trader to obtain 
the consent of the local authority to the discharge of a trade effluent into a 
public sewer if a trade effluent of the same nature or composition was lawfully 
discharged from the same premises to the sewer at any time within the year 
which ended on 3rd March, 1937 (we refer to this as the “basic year”) so 
long as the maximum daily quantity and the highest rate of discharge are not 
exceeded and the payment, if any, under an agreement which was in force at 
the end of the basic year but thereafter ceased to be in force, continues to be 
made to the local authority as if the agreement were still in force. 

109. We have received evidence from the Association of Municipal Corporations, 
the Urban District Councils Association , the Institute of Municipal Treasurers 
and Accountants ( Incorporated ), the Institute of Sewage Purification and other 
local authority interests of the difficulties and anomalies that result from these 
exemptions. Their main points were these : 

(a) The exemption operated unfairly as between local authorities. The more 
public spirited authorities who, in accordance with official recommenda- 
tions at the time, had accepted trade effluents for treatment at then- 
sewage disposal works before the Act of 1937 was passed, were debarred 
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from exercising proper control over these effluents; conversely the 
authorities who were not previously prepared to accept trade effluents 
were now, by virtue of the Act, enabled to have all their trade effluents 
under control. 

(b) The exemption operated unfairly as between traders. Traders who had 
started in business since 1937 in premises not entitled to exemption were 
subject to stringent control and were often put to considerable expense 
in connection with the discharge of their trade effluents into public 
sewers but those who had discharged during the basic year, or had ac- 
quired premises carrying exemption, were free from such control and 
liable only for such payments as were due under any agreements in 
force at that date; moreover, the lack of control over exempt discharges 
sometimes resulted in more stringent conditions on later discharges 
than would otherwise be necessary. This point was not however put to 
us by any traders or any of their associations. 

(c) It was open to traders to discharge every day a quantity of trade effluent 
equal to the maximum discharged in any one day during the basic year. 
As many discharges fluctuated considerably both in quantity and quality, 
local authorities could be faced with a much larger total volume and load 
of pollution than was discharged during the basic year. 

{d) Few local authorities or traders had adequate records of trade effluents 
accepted or discharged during the basic year. As time went on it was 
becoming more and more difficult to establish the nature or composition 
and quantity of the effluents in question; while there might be a certain 
amount of evidence about total or average discharges, there was the 
greatest difficulty about determining the maximum discharged on any 
one day in the basic year, and some traders were thought to be taking 
advantage of all this. 

(e) Some of the exempted discharges were of very long standing and were 
accepted by local authorities at a time when there was no great pressure 
for the treatment of sewage effluents. Consequently as the pressure for 
improved sewage effluents grew local authorities found themselves 
saddled with trade effluents which were difficult and costly to treat so 
as to produce a satisfactory final effluent. 

(/) The cost of sewage disposal had increased greatly since 1937 and it was 
wrong that these exemptions should continue and prevent local authorities 
from recouping some of this heavy cost by charges or increased charges 
on the traders concerned. 

(g) The provision whereby a charge laid down by an agreement in force at 
the end of the basic year which had since ceased to be in force was 
nevertheless perpetuated was quite inequitable and should be terminated. 

These bodies all recommended the withdrawal of the exemption, possibly 
after a specified period during which the negotiation of new terms could take 
place. 

110. The River Boards’ Association, while not advocating abolition of the 
exemptions, suggested that local authorities should be able to impose conditions 
on the discharge of these privileged effluents and make a charge for treating 
them. They also recommended that the exemption should lapse if the discharge 
were discontinued for a period. 
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111. The Federation of British Industries submitted that the exemptions had 
been given careful consideration before the Act of 1937 became law, and they 
ought to be maintained. Before the Act came into operation certain local 
authorities, anxious to expand existing and attract new industries, had willingly 
entered into arrangements for the discharge of trade effluents into their sewers 
on favourable terms; it would clearly be inequitable if these authorities, now 
that the industries were well established in their areas, were able to alter those 
terms. As regards the suggestion that the exemption operated unfairly against 
traders who did not benefit by it, the Federation said that they had never had 
any complaint about the exemption. 

112. The Gas Council said that the withdrawal of the exemption would have 
serious repercussions on the gas industry, as large quantities of effluent covered 
by the exemption were discharged by gas boards. They also pointed out that 
in view of the substantial sums paid by the industry in rates the benefit should 
not be regarded as a gratuitous one. 

113. We have carefully weighed the evidence for and against the withdrawal 
or modification of these exemptions. We have no doubt that they went beyond 
what is justifiable. We are inclined to think that, when the legislature provided 
that a trader should be entitled without the consent of the local authority to 
discharge in any one day the maximum amount he had discharged in any 
one day in the basic year, it was not sufficiently appreciated that this might 
enable a trader to discharge in a future year, without charge if there were no 
charge made in the basic year, many times the total volume of effluent he 
discharged in the basic year; and that, in fixing for all time in respect of a 
discharge a rate of payment included in an agreement in force in the basic 
year which subsequently ceased to be in force, sufficient regard was not had 
to the possibility of substantial rises in cost of treatment of the effluent. 
Nevertheless, we would hesitate, subject to what is said in the next paragraph, 
to suggest that the right to discharge these effluents enjoyed for so many years 
should now be taken away or that the consent of the local authority should be 
required for their continuance. After all, the local authorities have been dealing 
with these effluents, albeit with difficulty and at ever increasing cost. We are 
of the opinion, however, that it is unreasonable to expect the local authorities 
to continue to deal with these effluents on financial arrangements made in 
1937 or earlier, and that they should be authorised to make reasonable charges 
for treating the effluents, and to vary the charges from time to time, having 
regard to the cost of such treatment. We recommend therefore that, except 
where there is a contract between the local authority and the trader, the local 
authority should be empowered to make charges in respect of these exempted 
discharges, subject to a right of appeal to the Minister as to the reasonableness 
of the charge in any particular case. 

114. It appears that under the law as it now stands a trader is entitled to 
resume discharging into the sewers of a local authority an effluent of the kind 
and amount he was discharging in the basic year, notwithstanding that he has 
ceased the discharge for an unlimited time. It seems to us that where the 
discharge of an exempted effluent has been discontinued for a specified period 
the local authority should be relieved of the burden of providing plant capacity 
to meet the contingency of a resumption of the discharge, and that if the 
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trader wishes to resume discharge after that period he should be required to 
obtain the consent of the local authority as for a new discharge. A reasonable 
period for the purpose would, we suggest, be two years. 

Measurement and Sampling of Discharges of Trade Effluents into Sewers 

115. If local authorities are given a power to make appropriate charges for 
the reception and treatment of the exempted discharges they will of course 
need to know the volume and nature of the effluents. But apart altogether 
from this, it is necessary for them to know how much trade effluent is going 
into their sewers and what kind of effluent so that the total pollution load 
can be calculated and the proper size of treatment plant provided. Difficulties 
are often experienced in the design of new sewage purification plants because 
of lack of information in this respect. 

116. Local authorities already have power under section 5 of the Act of 1937 
to make byelaws requiring provision to be made for enabling samples of 
effluents to be taken and requiring the provision of meters to measure the 
volume of effluent, and the power extends to the exempted discharges. We 
understand that difficulties have been experienced in the framing of byelaws 
under the Act, and that in fact no such byelaws have yet been made. The power 
to require these provisions is needed in only a proportion of trade effluent 
discharges; there are very large numbers of discharges which are so small or 
unimportant from the point of view of treatment that the provision of meters, 
or even of gauges, would be an unjustifiable expense. If byelaws were made, 
relaxation from them would have to be granted in numerous cases. It seems 
to us that it would be more appropriate to deal with these matters by a direct 
provision in the statute rather than by byelaws and we recommend that the 
Act should be amended so as to contain provisions; 

(a) requiring all traders to submit, from time to time, information to local 
authorities about the volume and nature of their trade effluents, together 
with particulars of their method of assessment; 

(b) authorising local authorities, subject to an appeal to the Minister, to 
require in appropriate cases the installation and operation of gauges or 
meters and of sampling points and the production of records, and giving 
local authorities powers of inspection for the purpose, and 

(c) where the properties of an effluent are subject to limitation in the con- 
ditions of consent to discharge, authorising the local authority, subject 
to an appeal to the Minister, to require the provision and operation of 
such apparatus as may reasonably be required to measure and record 
those properties. 

Variation of Conditions Attached to a Consent to Discharge 

117. When a consent has been given under the Act of 1937 to the discharge 
of a trade effluent into a sewer we are advised that there is no power to vary 
the consent by adding or varying conditions, whatever changes may arise in 
the circumstances of the area or whatever difficulties may be experienced in 
dealing with the trade effluent concerned. We think it reasonable that the local 
authority should have the power to vary and add to their consent from time 
to time, subject to an appeal to the Minister against their decision, except 
where the consent is part of a contract between the local authority and the 
trader concerned. 
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Contracts 

118. The Institute of Sewage Purification advocated legislation to enable all 
trade effluent agreements or consents to be reviewed in the future at stated 
intervals of perhaps seven years. They considered that it was unreasonable 
that authorities should be held in perpetuity to agreements which had been 
entered into in all good faith but were completely out of accord with present 
conditions, special difficulties arose from very old agreements under which 
the discharge might be unlimited in either volume or strength. 

1 19. The Association of Municipal Corporations said that trade effluent agree- 
ments tended to be a problem, as many of them had no provision for termina- 
tion: in their view all the agreements should be made terminable, subject to 
the trader having a right to apply for consent and to appeal, if necessarv to 
the Minister. 

120. Against this view, the Federation of British Industries thought that it 
would be inequitable that the rights of traders under such agreements should be 
abrogated. It would not be fair for them to be discontinued except in so far 
as the agreements themselves might contain a right of termination. The British 
Feather Federation and the United Tanners' Federation also represented that 
these rights were a matter of vital concern to their members and should be fully 
maintained. 

121. We think that strong grounds are needed to justify legislation to provide 
that one party to a contract could withdraw from it and we do not consider 
that sufficient grounds have been shown here for such a course. 

Laundry Effluents 

122. Under section 4 (4) of the Act of 1937, consent is not required for the 
discharge from any premises into a sewer of the local authority of any liquid 
produced solely in the course of laundering articles on those premises. We have 
received a number of representations from local authority interests to the effect 
that this exemption should be withdrawn. Most of these representations related 
mainly to the increasing use of synthetic detergents, but in the evidence supplied 
by the Association of Municipal Corporations, the River Boards’ Association and 
the Institute of Sewage Purification it was also pointed out that laundries serving 
heavily populated areas were sometimes situated on the fringe of or adjacent 
to such areas in districts whose sewage disposal works were designed to serve 
a small local population and could not be expected to cope with large uncon- 
trolled discharges from laundries of a more than local character. 

123. On behalf of the Institute of British Launderers it was submitted that laundry 
effluent was, in effect, of a domestic character; the only ways in which it differed 
from the effluent produced from washing clothes at home were (a) the concentra- 
tion of detergents was lower, owing to the operation of controlled processes 
which ensured the use of the minimum quantities consistent with efficient 
washing, and (b) the detergents used were of a different type from those mainly 
used in washing clothes at home and, unlike the latter,’ did not cause special 
difficulties at sewage disposal works. Thus local authorities were not called 
upon to use any special system of disposal for laundry effluents, nor did such 
effluents render their normal processes any less effective. Indeed, there was 
advantage to the local authority, in that if the laundering were not done at the 
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launderies it would be done in the homes, usually in the same district, and the 
effluent, in accordance with domestic tradition, would then be discharged 
mainly on Monday and to a lesser extent on Tuesday instead of being spread 
evenly over the week. The Institute was unaware of any case where difficulties 
of sewage disposal had arisen owing to the establishment of a laundry in a 
sparsely populated area, and they contended that there were adequate powers 
to control the siting of laundries in the Town and Country Planning Act, 1947, 
and in the Act of 1937 itself, under which a laundry, despite the exemption, was 
obliged to serve a trade effluent notice on the local authority, who could there- 
upon direct that no effluent should be discharged until a specified date. 

124. We accept the evidence submitted by the Institute of British Launderers 
that, generally speaking, the operations of laundries do not increase the burden 
on sewage disposal works at least so far as ordinary domestic laundry work is 
concerned. We also accept the view of the local authority interests that difficulties 
might result from the establishment of a large laundry in a rural or semi-rural 
area, and particularly from the intake of laundry from industrial or large scale 
catering establishments, although it appears that acute difficulties of this kind 
have so far arisen very rarely. In the circumstances we do not recommend the 
withdrawal of the exemption, but we suggest that any possible difficulties arising 
from the establishment of a large laundry or proposal to establish one in a 
locality where provision could not easily be made for the disposal of the effluent 
should be met by providing for an appeal by the sewerage authority to the 
Minister for the withdrawal of the exemption in an appropriate case. We 
recommend that the Minister be given the power to grant such an appeal in the 
circumstances outlined or in other exceptional circumstances. 

(iii) FARM EFFLUENTS 

125. Our terms of reference invite us to consider whether farm premises should 
be designated as trade premises for the purpose of disposal of the effluents 
discharged from such premises and we have received a good deal of evidence 
on this question. According to the advice that we have received, these effluents 
cannot, except in special circumstances, be regarded as trade effluents for the 
purposes of the Act of 1937, nor can they be regarded as foul or surface water 
which, under section 34 of the Public Health Act, 1936, owners or occupiers 
of premises are entitled to discharge into public sewers. Moreover, the general 
duty imposed on local authorities by section 14 of the Act of 1936 to provide 
for the sewerage of their districts does not place them under any obligation 
to lay sewers to serve farmyards or to accept farm effluents for treatment at 
their sewage disposal works; apparently they need do no more than provide 
for sewage in the ordinary sense of the term, including foul water produced 
in the ordinary course of domestic management, and surface drainage. Thus, 
while farmers have occasionally been allowed to connect farmyard drains to 
public sewers and discharge farm effluents to the sewers, they have not, in 
general, any right to insist on local authorities accepting their effluents. 

126. In the evidence which they submitted to us, the Rural District Councils 
Association pointed out that while many farms were so situated that the question 
of their being connected to a public sewer was never likely to arise there were 
some farms in built-up areas, and if the effluents from these farms were dis- 
charged into the public sewers they might cause serious difficulties at the sewage 
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disposal works on account of their strength and the concentration of the flow 
after milking times, and also on account of the seasonal variation, because 
dairy cattle were normally housed in buildings for a few months of the year 
and were out in the fields for the rest of the time. The Association expressed 
the view that the Act of 1937 should cover all discharges to sewers other than 
domestic sewage. 

127. The Thames Conservancy mentioned several villages where a difficult 
problem had already arisen. At present these villages had a few old and 
primitive drains discharging to ditches and streams, and the local authority 
had prepared schemes for the construction of proper sewers and sewage 
disposal works. There were farms in the villages; some of them were connected 
to the old drains. These drains were, apparently, “ public sewers ” for the 
purposes of the Public Health Act, 1936; therefore the local authority, in view 
of the provisions of section 22 of that Act, would be obliged to provide 
connections to the new sewers for all the properties — including the farms — 
which were now connected to the old drains. As the law stood at present, 
there would be nothing to prevent these farms from discharging substantial 
quantities of effluent to the new sewers. The effluent produced in the course 
of livestock farming could be very strong, and if large amounts of concentrated 
effluent were discharged from the farms it would be difficult or impossible for 
the sewage disposal works designed to serve the human population of the 
villages to be operated with reasonable efficiency. 

128. The Institution of Municipal Engineers corroborated that some authorities 
were expecting and others already experiencing difficulties as a result of the 
discharge of farm effluents into their sewers. 

129. The Salmon and Trout Association said that the discharges from farms 
contained elements that had a considerable biological oxygen demand and 
were therefore deleterious to rivers; sheep farmers might also have quantities 
of highly dangerous sheep dip to dispose of. The Association would therefore 
favour any reasonable provision that would enable these liquids to be taken 
into the public sewers and treated at sewage disposal works. 

130. The Urban District Councils Association, the River Boards' Association, 
the Institute of Sewage Purification and several other bodies supported the view 
that the definition of “ trade effluent ” should be amended to include farm 
effluents. 

131. The Country Landowners' Association in their evidence submitted that 
there were no sufficient grounds for making any change in the present position. 
Under existing legislation fanners were prohibited by section 27 of the Public 
Health Act, 1936, from allowing any matter to pass into a public sewer that 
would be likely to injure the sewer, or interfere with the free flow of its contents, 
or affect prejudicially the treatment and disposal of its contents. On many 
occasions local authorities had refused to accept effluents that would have 
contravened these provisions. The discharge of farm effluents to streams was 
also regulated by the provisions regarding statutory nuisances in the same Act, 
and by the Rivers (Prevention of Pollution) Act, 1951. In these circumstances 
the Association were of the opinion that local authorities were already fully 
safeguarded, and that it would be wrong to extend the definition of “ trade 
effluent ” to cover the effluent discharged from farms. The National Farmers' 
Union concurred in these views. 
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132. In considering these submissions, we have borne in mind that it is no 
longer the invariable practice to return farm wastes produced by livestock to 
the land. With the increasing use of chemical fertilisers, farmers have less 
incentive than hitherto to conserve these wastes, and some occasionally or 
habitually allow concentrated organic wastes to pass into the sewers. More- 
over, to maintain present day standards of hygiene, much more water is used 
on dairy farms and this makes conservation of liquid wastes, more difficult 
and reduces the concentration of organic matter in them. As farm wastes, even 
when diluted, are particularly difficult to treat, and as the animal population 
of a district can vary both seasonally and from year to year, the discharge of 
such effluents into sewers can present most serious problems for the sewerage 
authority, especially in village schemes where there may be insufficient domestic 
sewage to offset these discharges. At the same time it is reasonable and often 
desirable that fanners should be allowed to discharge into the sewers the 
effluent arising from the washing of cowsheds. Even when urine is collected, 
in accordance with recommended practice, for disposal on the land, these 
effluents can be strong enough to cause great difficulty at a small sewage 
disposal works. We are advised that the discharge of concentrated animal 
wastes would not normally be regarded as an offence under section 27 of the 
Act of 1936; hence we do not consider that sewerage authorities are adequately 
safeguarded by that provision. In all the circumstances we think it right that 
farmers and local authorities should have the same rights and duties in con- 
nection with farm effluents as they have, by virtue of the Act of 1937, in con- 
nection with the trade effluents covered by that Act. This does not imply that 
we think that farm effluents will often be acceptable into the public sewers. 
Where, however, they are accepted otherwise than under contract, we think 
that the local authority should have power, subject to appeal to the Minister 
to make an appropriate charge for treatment. 



(iv) MISCELLANEOUS 
(a) Definition of Trade Effluent 

133. In the Act of 1937, trade premises and trade effluent are defined as 
follows : 

“ trade premises ” means any premises used or intended to be used for carrying 
on any trade or industry, and “ trade effluent ” means any liquid, either with or 
without particles of matter in suspension therein, which is wholly or in part produced 
in the course of any trade or industry carried on at trade premises, and, in relation 
to any trade premises, means any such liquid as aforesaid which is so produced in 
the course of any trade or industry carried on at those premises, but does not include 
domestic sewage, 

whereas the Act of 1951 includes the definition: 

“ trade effluent ” includes any liquid (either with or without particles of matter in 
suspension therein) which is discharged from premises used for carrying on any 
trade or industry, other than surface water and domestic sewage, and for the pur- 
poses of this definition any land or premises wholly or mainly used (whether for 
profit or not) for agricultural or horticultural purposes or for scientific research or 
experiment shall be deemed to be premises used for carrying on a trade or industry. 
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134. The River Boards' Association suggested that the definition in the 1937 
Act should be brought into line with that in the 1951 Act. The Institute of 
Sewage Purification and the Urban District Councils' Association also considered 
the definition of trade effluent in the Act of 1951 an improvement on that in 
the Act of 1937. but they suggested a few modifications, one of which was the 
replacement of “ wholly or mainly ” by “ wholly or partly ” on the ground 
that the important thing was the character of the effluent, not the proportion 
of the premises used for one of the purposes mentioned in the definition. 

135. We think it highly desirable that there should be consistency in this 
respect in the two Acts and we recommend that the definition of trade effluent 
in the Act of 1951 should be adopted for the purposes of both Acts, with the 
modification that the words “ wholly or partly ” should be substituted for the 
w r ords “ wholly or mainly 



{b ) Catering Premises: Garbage Grinders 

136. The London County Council informed us that they had been advised that 
the effluents from restaurants and hotels must generally be regarded as domestic 
sewage, although the premises were trade premises in the generally accepted 
sense. Catering establishments, particularly the larger ones, at times discharged 
effluents which were liable to cause difficulties in the main drainage system 
because of their content of fat and putrescible matter. Moreover, during the 
last few years many catering establishments had installed garbage disposal 
appliances which ground kitchen waste into small particles and then discharged 
it, mixed with water, into the sewers; the use of these machines might well 
place a substantial burden on the main drainage system and increase the cost 
of the removal of the sewer deposit. In the Council’s opinion the effluents 
from catering establishments should be brought under their control by being 
designated “ trade effluents In this they were supported by the Birmingham 
Corporation. 

137. The Association of Municipal Corporations referred particularly to garbage 
grinders. In their opinion, the increasing use of these machines in domestic 
and business premises was likely to result in additional maintenance work on 
sewers and new treatment problems at sewage disposal works. As these troubles 
would tend to arise from an aggregation of small discharges from many 
machines, it would be difficult to prove a contravention of section 27 of the 
Act of 1936; therefore the Association considered that the discharges resulting 
from the use of garbage grinders should be controlled in the same way as 
trade effluents. 

138. The British Hotels and Restaurants Association and the Caterers’ Associa- 
tion of Great Britain on the other hand contended that the effluents discharged 
from hotels and restaurants were produced in connection with the preparation 
of meals for people who would otherwise have eaten meals prepared in their 
homes. In their view these effluents were rightly regarded as domestic effluents, 
and they maintained that local authorities, under section 27 of the Act of 1936. 
already had sufficient powers to deal with any effluents that were likely to cause 
them difficulty. 
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139. As regards garbage grinders, they believed that these were used to a greater 
extent in domestic than in business premises. The refuse from hotels and 
restaurants was normally sold for pig-swill; thus such establishments had an 
incentive to avoid discharging garbage into the sewers. Furthermore, the 
larger catering establishments had to obtain permission from the local authority 
to connect their premises to the sewers and were generally called upon to 
install grease traps. If a hotel-keeper intended to operate a garbage grinder 
he would, in practice, have to seek permission to make an additional connection 
to the sewer; if he tried to make do with one connection he would get little 
good from the machine, as he would simply have to bale the pulverised refuse 
out of his grease trap. 

140. We do not feel that there is yet a sufficient body of evidence on the effluents 
arising from the operation of garbage grinders in domestic and business pre- 
mises to enable us to come to a conclusion or to make any recommendation 
on the subject. We suggest, however, that in order to cover new kinds of effluent 
it might be expedient to give the Minister power to declare by order that an 
effluent not covered by the definition of trade effluent should nevertheless be 
deemed to be a trade effluent. Apart from this question of garbage grinders we 
do not consider that there are any sufficient grounds for regarding the effluents 
from hotels and restaurants as trade effluents. 

(c) Crown Properties 

141. The Institute of Sewage Purification expressed to us the view that the 
definition of trade effluent should explicitly cover industries under the control 
of Her Majesty’s Government, and effluents from public services which were 
not already subject to control. The Association of Municipal Corporations also 
recommended that the effluents discharged from properties occupied by the Crown 
should be brought under control. The Birmingham Corporation thought that 
the Act should apply, at any rate as regards quality control, to Crown properties 
and particularly to hospitals. As examples of premises producing effluents 
that should be controlled, the London County Council mentioned hospitals and 
research laboratories, and the Urban District Councils Association mentioned 
laboratories and research institutions. We understand that it is the practice 
of Government establishments to consult the local authorities concerned with 
the disposal of their effluents. We are not aware of any instance where difficulties 
have arisen about these effluents, and have no reason to think that the practice 
of consultation is not working smoothly and producing good results. 

(d) Local Legislation 

142. We assume that in any new legislation to give effect to our recommenda- 
tions the Minister will be given power to make orders amending local act 
provisions to bring them into line with the new enactment. 

(ej Analysis of Samples 

143. As we have seen (para. 36), river boards and sewerage authorities have 
certain powers under their statutes to take samples of effluents that pass into 
rivers or public sewers respectively. Such sampling will of course sometimes, 
if not in all cases, be done in order to obtain evidence of the strength or compo- 
sition of the effluent received. In order to safeguard those responsible for the 
discharge it is provided in the statutes that the result of any analysis of a sample 
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taken under these powers shall not be admissible as evidence in any legal 
proceedings unless certain requirements have been complied with. It has been 
held in the courts that the word “ analysis ” does not include the carrying out 
of tests, such as for instance a toxicity test, and as a consequence it is open 
to river boards and sewerage authorities to give evidence on the results of such 
tests (not being the result of any chemical analysis) without complying with 
the statutory requirements, including the giving of notice to the occupier of 
intention to have the sample analysed. This interpretation appears to us 
clearly to go against the intention of the Act, and we consider that it should be 
made' clear in any future legislation that analysis in the context of these pro- 
visions includes the testing of the sample by any means, whether they involve 
the ascertaining of its chemical composition or any of its general properties. 

(/) Sampling Points 

144. We understand that on occasion there may be difficulty about the point 
at which the authority concerned is entitled to take samples of trade effluents. 
The actual point at which the effluent passes from the trader’s premises into 
the stream or into the public sewer may be inaccessible. Normally a reasonably 
accessible point will be readily agreed between the parties, but we think that 
there should be power for the Minister to designate a suitable point if they 
cannot agree on one. 

( g ) Sea Fisheries Byelaws 

145. Industrial interests represented to us that the publicity required for the 
making of sea fisheries byelaws is not in line with modem byelaw procedure. 
While it is true that the relevant regulations, the Sea Fisheries (Byelaws) Regula- 
tions, 1938 (S.R. & O. 1938 No. 1182), made by the Minister of Agriculture 
and Fisheries provide for notices to be published twice in a local newspaper 
or papers, it seems to us desirable that notice of such byelaws should be given 
also in the London Gazette, as has to be done for many other byelaws. 

146. We have dealt with the other suggestion which we received about such 
byelaws at paragraph 90. The recommendation we make there will, we think, 
get rid of any difficulty that might arise out of the possible overlap of functions 
of sea fisheries committees and those of river boards that exercise pollution 
prevention powers in tidal waters under an order under section 6 of the Act 
of 1951. 

(h) Statutory Representation of Industry on River Boards 

(47. "We have received suggestions on behalf of industrial interests that industry 
is entitled to direct representation on river boards. It has been argued that the 
closest co-operation between industry and all other interests concerned with 
river pollution and its abatement must be encouraged in each watershed area 
and that the principle was recognised in the third report of the Central Advisory 
Water Committee, 1943 (the Milne Report, which recommended the setting up 
of river boards) that all interests likely to be affected by their work should be 
represented on the boards, irrespective of whether those interests made financial 
contributions to the boards or not. It had been a great disappointment to 
industry when Parliament, in the Act of 1948. did not follow this recommenda- 
tion of the Milne Report. The Federation of British Industries felt aggrieved by 
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this provision which constituted in their view a departure from the long- 
established principle that industry was directly represented on bodies set up by 
the Government to consider and deal with this subject. They stressed that theirs 
was not a suggestion towards proportional representation, nor for certain 
branches or defined areas of industrial activity to be represented, and they put 
forward accordingly the idea that every river board should include members 
nominated as independent representatives of industry by the Ministers of 
Housing and Local Government and of Agriculture, Fisheries and Food. 

148. We have considered these representations and it seems to us desirable 
that there should be generally a closer relationship between industry and 
river boards. We suggest that, when the constitution of river boards comes 
under review, the claims of industry to representation should be recognised. 

(j) Taxation 

149. The Federation of British Industries supported by other industrial associa- 
tions expressed dissatisfaction with the way in which sums expended by industry 
on plant for the treatment of effluent were dealt with for taxation purposes. 
It seems to us that matters of taxation policy are outside our province and we 
do not therefore express any views in the matter. 

(k) Finance 

150. Our terms of reference specifically invite us to examine, amongst others, 
the financial problems arising from the disposal of trade effluents. We have 
dealt with the evidence that we have received and that can be considered 
relevant to that heading earlier in this chapter, more particularly in the para- 
graphs dealing with pre-1937 discharges into sewers, with farm effluents, and 
with taxation. In view of the acknowledged heavy cost to local authoiities of 
schemes of sewerage and sewage disposal necessary for the reception of trade 
effluents and for the cleanness of our rivers, it is worth recording that we have 
had no suggestion from local authorities that Exchequer assistance is called for. 
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CHAPTER 5 



Review of Common Law 



(i) Evidence 

151. We have received evidence about the operation of the common law from 
a number of bodies. The British Iron and Steel Federation referred to court of 
law rulings that appeared to establish that a riparian owner had a right to 
receive the water to which he was entitled in its natural state, and that any 
form of pollution causing a sensible alteration in the character or quality of 
that water so as to render it less fit for any purposes for which in its natural 
state it was capable of being used was a violation of that right. Pollution, it 
was said, was thus actionable without proof of damage, and industrial concerns 
often found it extremely difficult to determine whether or not the discharge 
of an effluent into a river was a violation of the proprietary rights of neigh- 
bouring riparian and fishery owners. 

152. As they understood the position, the riparian owner who in a court of 
law had proved the violation of his right was in general entitled to an injunction 
to prevent the recurrence of the wrong as well as pecuniary damages, and 
although the remedy of injunction was discretionary, the courts during the 
last hundred years had regarded themselves as bound to grant a perpetual 
injunction to a riparian owner whose right had been violated and might 
continue to be violated, without having any regard to the inconvenience 
thereby caused to the defendant, which might be grossly disproportionate to 
the injury caused to the plaintiff by the continuance of the pollution. With 
some industrial effluents it might be physically impossible to avoid causing 
some pollution, and in such cases the only means of complying with an 
injunction would be to close down the works. 

153. The Federation said they were much concerned about the increasing 
number of applications for injunctions. In recent years the courts had granted 
perpetual injunctions against industrial concerns and local authorities in the 
widest possible terms. If any local authority or industrial concern was forced 
to cause pollution in any degree it must seek the protection of legislation; the 
most that the courts could do was to suspend the operation of the injunction 
for a period to give the defendant a chance to find means to comply with it. 
An industrial firm that was unable to comply with a perpetual injunction 
would be left under a permanent threat of the sequestration and closing of its 
works and the imprisonment of its directors. 

154. They stressed that the disposal of liquid effluents was an important 
problem for the iron and steel industry, for in the manufacture of iron and 
steel these effluents were produced in such large quantities that they could 
seldom be discharged into public sewers. It was the policy of the industry to 
continue to make every reasonable effort to find the technical means of dis- 
posing of its effluents without causing appreciable harm to private rights or to 
public amenities. In the production of iron and steel the industry was, however, 
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handicapped by the absence of any standard by which it could be ascertained 
with reasonable certainty whether a river could be used for the disposal of 
effluent without the threat of an injunction. 

155. In the River Boards Act, 1948, and the Rivers (Prevention of Pollution) 
Act, 1951, the Federation submitted, a system of public control of river pollu- 
tion had been established under which standards of pollution could be 
prescribed in bye-laws made by the river boards for any stream or part of a 
stream in their areas. In exercising their powers to make byelaws a river board 
had to have regard to the character and flow of the stream and the extent to 
which it was or might in the future be used for industrial and other purposes. 
Such standards would enable industrial concerns to determine with reasonable 
certainty whether they were complying with the Acts, but they would be of 
limited value to industry so long as injunctions were granted by the civil courts 
as at present. Moreover, there might well be delay in prescribing such standards ; 
river boards were not compelled to prescribe them, and the task of doing so 
was known to be difficult. 

156. Accordingly the Federation proposed that legislation should be introduced 
to the following effect: 

(1) ( a ) That (subject to sub-paragraph (2) below) a court should not grant an 
injunction which had the effect of prohibiting the discharge of liquid trade 
effluent into a stream if the defendant established: 

(i) that it was not reasonably practicable within a reasonable cost to dispose 
of the effluent otherwise than by discharging it (directly or indirectly) into 
that or some other stream, and 

(ii) that all reasonably practicable steps within a reasonable cost were being 
taken to prevent the effluent being unnecessarily poisonous, noxious or 
polluting. 

(b) That the power of a court to grant an injunction to restrain the pollution of 
a stream should be limited to requiring the defendant to do or to refrain from 
doing what is was reasonably practicable within a reasonable cost to do or to 
refrain from doing, as the case might be. 

(c) That in determining what was reasonably practicable the court should have 
regard to all relevant circumstances, including the character and flow of the 
stream, the extent to which it was and might in the future be used for industrial 
purposes and for other purposes, and the current state of technical knowledge, 
and generally to the national and public interest. 

(2) That in so far as standards were prescribed in bye-laws made by river boards 
under the Act of 1951, the power of a court to grant an injunction to restrain 
the pollution of a stream should be limited to restraining non-compliance or 
ordering compliance with such standards. 

(3) That the law relating to public nuisance should be amended and clarified, so that 
there should be no question of an industrial concern being at any time subject 
to greater penalties, or to a greater risk of conviction upon an indictment for the 
public nuisance of river pollution, than it would be if prosecuted under the Act 
of 1951 ; or of it being at any time subject to greater risk of an injunction being 
granted, or to the risk of an injunction being granted in wider terms, in civil 
proceedings for a public nuisance in the name of the Attorney General, or in the 
name of a person who has suffered special damage, than it would be in an action 
for private nuisance. 
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157. The Federation of British Industries , who also submitted evidence to us, 
said that there was a difference of opinion among their members as to whether 
any change in the existing common law was necessary or desirable; this was 
attributable to the fact that certain branches of industry were primarily con- 
cerned about water supplies from rivers and others were more concerned 
about the disposal of effluents. The latter considered that some modification 
of the existing law was a matter of urgent importance. On their behalf reference 
was made to the fact that a riparian owner in the event of continued pollution 
could generally obtain an injunction regardless of the inconvenience or expense 
involved in complying with it, and it was said that actions at common law 
had, as a result of publicity, become much more frequent in recent years than 
hitherto. It was also pointed out that industrial concerns were often indirectly 
affected by actions brought by riparian owners against local authorities 
accepting their effluents; such actions might result in the concerns having to 
undertake additional treatment of their effluents or to contribute towards the 
cost of new works carried out by the local authority to enable it to comply 
with an injunction. They thought, moreover, that local authorities were often 
unwilling, because of the risk of common law action, to agree to the discharge 
of industrial effluents into their sewers. 

158. The members of the Federation who thought that changes in the law 
were called for did not propose that common law rights should be abrogated 
to such an extent as to deprive a riparian owner of the remedy of an injunction 
to put a stop to unreasonable pollution of the water in which he had an interest; 
they did, however, recommend that legislation should be introduced whereby, 
in a case where the plaintiff was entitled to an injunction under the existing 
law', the Court, if satisfied by the defendant: 

(a) that it was not reasonably practicable to dispose of the effluent otherwise than 
by discharging it into the stream in question; and 

(b) that all reasonably practicable steps were being taken to prevent the effluent 
being unnecessarily injurious; 

should have a discretion whether or not to grant an injunction, and in exer- 
cising this discretion should have regard to the whole of the relevant circum- 
stances, including the extent of the pollution, the character and flow of the 
stream concerned, and the type of use to which the stream as a whole is put. 

l’59. In their evidence to us the British Coking Industry Association , the Gas 
Council and the National Coal Board expressed concern because in their view 
the operation of the common law could result in the granting of injunctions 
without proof of damage and without regard to the cost of abating the nuisance. 
The view was expressed by the Institution of Public Health Engineers that a 
strict application of the common law standard, as set out in the judgment of 
Lord Macnaghten (see paragraph 58), would make it impossible for a local 
authority or industrial concern to discharge any effluent, however well purified, 
into a river. In some quarters it was thought to be confusing and wrong that 
compliance with all the statutory provisions relating to river pollution provided 
no defence against proceedings under common law. A remedy suggested to us 
was that the Rivers (Prevention of Pollution) Act, 1951, should be regarded as 
setting the standard for effluents for all purposes and that legislation should 
be introduced which would provide that compliance with the terms of a river 
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board’s consent or byelaws should be a complete protection against common 
law proceedings. This suggestion was put forward also subject to the qualifica- 
tion that a riparian owner or other person aggrieved by a decision of a river 
board should have a right of objection to a suitable tribunal and a right to 
compensation in appropriate circumstances. 

160. All the evidence so far referred to has been in favour of restricting the 
operation of the common law on river pollution. We also received a consider- 
able body of evidence in support of the view that the common law should be 
retained in its present form. 

161. The Anglers ' Co-operative Association is a body that exists to provide 
expert advice and financial and technical assistance or indemnity to all who 
need it either to stop existing pollution or to prevent fresh pollution. In 
evidence to us the Association said that in their opinion the present state of 
the common law was satisfactory and that it was unnecessary to make any 
change in it. The common law on river pollution was part of the body of law 
that protected persons in the enjoyment of their property. Interference with 
proprietary rights in any water flowing in a natural watercourse constituted a 
tort, for which the normal common law remedy was an award of damages. 
The award of an injunction as well as damages, it was submitted, was never 
automatic; an injunction was granted to the plaintiff only if he could show 
that the defendant was likely to continue his wrongful conduct; moreover, 
the Court at the request of the defendant would generally suspend the operation 
of the injunction for an appropriate period to enable him to deal with the 
matter. In no case within the experience of the Association had it been necessary 
for a polluter to close down his undertaking, and in many cases the cost of 
bringing the pollution to an end had proved to be surprisingly small. 

162. As regards the suggestion that compliance with the byelaws of a river 
board, or with the conditions attached to a river board's consent to a new 
discharge, should be a protection against proceedings under the common law, 
the Association pointed out that any such change in the law would be an 
expropriation of private rights — an expropriation which, since it would, in 
many cases, be for the benefit not of the public but of persons working for 
private profit, would go far beyond any existing provisions about compulsory 
acquisition. In the opinion of the Association there was no justification for 
singling out riparian rights for such treatment, which would be almost as 
objectionable if compensation were granted as if it were not. 

163. The suggestion that provisions should be enacted which would enable the 
defendant in a common law action to avoid an injunction if he could prove 
that it was not reasonably practicable to dispose of the effluent otherwise than 
by discharging it into the stream in question or some other stream, and that all 
reasonably practicable steps were being taken to prevent the effluent being 
unnecessarily poisonous, noxious or polluting, were opposed by the Association 
on the additional ground that the phrases “ reasonably practicable ” and 
“ unnecessarily poisonous ” would make such provisions extremely difficult to 
interpret and enforce, particularly since what is not reasonably practicable one 
day may, in this age of rapid technical advance, become reasonably practicable 
soon after. 
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164. The Association at our request provided us with an interesting analysis of 
the cases, numbering 400, they had dealt with. This showed that, of an average 
of some ten cases a year which had been either settled out of court or in which 
writs had been issued during the last ten years, about one-third were cases of 
single or non-recurring pollution. Of the other two-thirds the vast majority 
were cases of long-standing pollution. Writs were issued in 32 cases of this 
category, and in all of them an injunction was obtained. The Association stated 
that usually the defendants submitted to an injunction on the advice of counsel, 
and in only 3 cases did it come to trial of the action. We were informed that 
in no case in which a polluter had asked for time to set his house in order had 
his request been refused. 

165. As to damages, we were told that in one case £14,000 was paid (to six 
plaintiffs, to cover nine years’ damage, including the maximum allowable under 
the Limitation Act of six years before the issue of a writ) and that the only 
other large sum was about £10,000 which had to be divided between 50 
claimants. 

166. On behalf of the Salmon and Trout Association it was submitted that it 
was a well established rule of the law of England that every person should 
conduct his affairs in such a way as not to damage any other person; thus the 
cost of effluent disposal was primarily a matter for the body discharging the 
effluent. If any national interest were involved, as might conceivably be argued 
if the cost of effluent disposal rendered an industrial product uncompetitive in 
the export market, the proper remedy, it was suggested, would be an Exchequer 
contribution towards the cost, rather than tolerance of continuing river 
pollution. 

167. Like the Anglers’ Co-operative Association, the Salmon and Trout 
Association mentioned in their evidence that the operation of the common law 
had been fully considered in Parliament in connection with the Bill that became 
the Rivers (Prevention of Pollution) Act, 1951. In the absence of any evidence 
that circumstances had changed since 1950 the Association saw no grounds 
for the amendment of the common law, and indeed, considered it essential 
that the common law rights of riparian owners, which were in their opinion the 
strongest means of protection against river pollution, should be fully preserved. 

168. Other bodies supported the view that there was no sufficient reason for 
restricting the common law rights of riparian owners. There were suggestions 
that industrialists generally could well afford to install plant for the treatment 
of their effluents. The view was expressed that the possibility of civil proceedings 
made industrialists more inclined to comply with the requirements of the river 
boards, and that conversely any modification of common law rights would 
indirectly encourage further pollution. 

(ii) Conclusions 

169. From the foregoing paragraphs it will be seen that the main arguments in 
favour of changes in the common law related not so much to the riparian rights 
themselves as to the enforcement of these rights by injunctions, which, it was 
said, could be granted in circumstances where compliance would cause incon- 
venience and loss out of all proportion to the injury caused by the pollution in 
question. Attention was, however, also drawn to the fact that compliance with 
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the statutory provisions relating to river pollution provided no defence against 
civil proceedings. The suggestions for altering the law were to the effect that the 
defendant in a common law action about river pollution should not be subjected 
to an injunction under which he could be called upon to do or refrain from 
doing more than was reasonably practicable in the circumstances, or than was 
necessary to ensure compliance with any standards prescribed under the Rivers 
(Prevention of Pollution) Act, 1951. 

170. Against these suggestions it was argued that any restriction of the circum- 
stances in which an injunction could be granted would be an expropriation of 
the rights of private owners which would be without justification and would 
often operate for the benefit of private persons. It was also pointed out that 
injunctions were never granted automatically; they were granted only when the 
injury was likely to continue or recur, and were where necessary suspended for 
a reasonable period to enable the defendant to take steps to comply with them. 

171. In their approach to this matter we feel that it has not, perhaps, been 
sufficiently appreciated by those advocating a change in the common law that 
the statute law and the common law deal with two different aspects of the 
question of river pollution. The Rivers (Prevention of Pollution) Act, 1951, as is 
implied in its preamble, is concerned with the maintenance and restoration of 
the wholesomeness of rivers and other inland or coastal waters ; the common law 
is concerned with the maintenance and protection of the proprietary rights of 
riparian owners. Having regard to their differing aims there would seem no 
necessary reason why the statute law and the common law should be expected 
to apply the same standards, nor does it necessarily follow that they cannot 
operate without incompatible or inequitable results. It is to these questions that 
we have particularly addressed ourselves. 

172. In the first place, while substantial damages as well as heavy costs of legal 
proceedings have been paid by some polluters, we have found no evidence to 
justify the more extreme fears expressed, nor to support the view that the 
courts have been inflexible or unreasonable in dealing with the cases that have 
been brought to our notice. We should deem it our duty to recommend some 
measure of change if the facts showed the operation of the common law was 
unduly onerous, or led to the closing down of industrial works, or even if it had 
been shown to our satisfaction that it might prove a substantial factor in raising 
industrial costs. It is true that there has been more frequent resort to the common 
law in recent years, largely due to the activities of the Anglers’ Co-operative 
Association and other angling bodies, which has put some pressure on traders 
and others who have caused damage to riparian rights, but we have found no 
evidence in general to suggest that such pressure has been unreasonably applied. 

173. Having carefully weighed the evidence before us,* we do not think that it 
has been shown that the common law is operating in an inequitable way, or 
that there are convincing grounds for recommending a restriction of the right 
to apply for an injunction, especially as such a restriction would be, in effect, a 
compulsory acquisition of private rights for the benefit, in many cases, of other 
private persons. For these reasons we have come to the conclusion that no 
alteration is called for in the common law relating to river pollution. 



*See reservation. 
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CHAPTER 6 



Principal Conclusions and 
Recommendations 



174. Control of Pre-1951 Discharges to Rivers 

(1) Control of river pollution with justice to the discharger and to the river 
requires a procedure whereby river boards can consider each case separately 
and impose standards appropriate to that case. (Paragraph 75.) 

(2) A procedure similar to the existing consent procedure for new discharges 
should be applied to old discharges with a power to the river board to attach 
conditions to their consents and from time to time to review them. (Paragraph 
79.) 

(3) Within a period of one year from the passing of any new legislation all 
dischargers should have to apply to river boards for consent to continue their 
discharges. (Paragraph 79.) 

(4) The kind of information to be given with these applications should be laid 
down, perhaps by regulation. (Paragraph 100.) 

(5) Any discharger who has not made a valid application within a year from 
the passing of any new legislation should not continue to enjoy further pro- 
tection from proceedings by the river board. (Paragraph 86.) 

(6) While they have before them the application for consent the river board 
should be able to take proceedings against the discharger on four specified 
grounds. (Paragraph 84.) 

(7) An applicant who is dissatisfied with the conditions laid down by the river 
board should have a right to appeal within three months to the Minister of 
Housing and Local Government; his decision should be final. (Paragraph 87.) 
There should be no time limit within which the Minister must decide appeals. 
(Paragraph 88.) 

(8) Non-compliance with the river board’s conditions should be an offence. 
(Paragraph 89.) 

(9) Compliance with the river board’s conditions should render a discharge 
immune from proceedings under the Salmon and Fresh W'ater Fisheries Act, 
1923, under the Act of 1951 and under sea fisheries byelaws relating to pollution. 
(Paragraph 90.) 

(10) First consents for pre-1951 discharges will not always aim at the ultimate 
requirement. River boards should be able to impose conditions subject to time 
limits, and conditions that operate from a later date. (Paragraphs 92 and 94.) 

(11) River boards’ consents should normally state the term after which they 
will be reviewed. In reviewing, boards should be able to modify or revoke 
earlier conditions in any sense and to add new ones. (Paragraphs 92 and 93.) 

(12) Consents issued under section 7 of the Act of 1951 should be subject to 
the same kind of review. (Paragraph 93.) 
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175. Discharge of Trade Effluent into Sewers 

(13) Limitations of local authorities’ duty to receive trade effluent into their 
sewers must continue to be determined by local circumstances; no change is 
suggested in the procedure under the Act of 1937 in this respect. (Paragraph 106.) 

(14) Local authorities should not have to continue to deal with exempt effluents 
on financial arrangements made in or before 1937. Except where there is a 
contract between the local authority and a trader the local authority should be 
empowered to make and vary charges in respect of such effluents, subject to a 
right of appeal to the Minister. (Paragraph 113.) 

(15) Where the discharge of an exempted effluent has been discontinued for 
two years the trader should be required to obtain consent to resume a discharge 
as for a new one. (Paragraph 1 14.) 

(16) All traders should be required to submit to local authorities information 
about volume and nature of their trade effluents; local authorities should be 
authorised, subject to appeal to the Minister, to require the installation of 
gauges, meters and recorders and to inspect records; they should also be 
authorised, subject to an appeal to the Minister, to require apparatus for 
measuring and recording those properties of an effluent to which consent 
conditions apply. (Paragraph 116.) 

(17) Subject to appeal to the Minister local authorities should have power to 
vary conditions imposed by them under the 1937 Act, except those that are 
part of a contract. (Paragraph 117.) 

(18) Sufficient grounds have not been shown for the giving of statutory authority 
to abrogate contracts between traders and local authorities. (Paragraph 121.) 

(19) The exemption operating in favour of laundries should continue subject 
to power to the Minister on application by a sewerage authority to withdraw 
the exemption in certain exceptional circumstances. (Paragraph 124.) 

(20) Farmers and local authorities should have the same rights and duties in 
connection with farm effluents as they have in connection with trade effluents. 
(Paragraph 132.) 

(21) The definition of trade effluent in the Act of 1951 should be adopted for 
that Act and the Act of 1937 with the substitution of “ wholly or partly ” for 
“ wholly or mainly ”. (Paragraph 135.) 

(22) There is not yet sufficient evidence for a recommendation on effluents 
arising from the operation of garbage grinders. (Paragraph 140.) 

(23) The Minister should have power to declare by order that any class of 
effluents be deemed trade effluents. (Paragraph 140.) 

(24) Any testing of samples should be considered as analysis. (Paragraph 143.) 

(25) There should be power for the Minister to designate a suitable effluent 
sampling point if the parties concerned cannot agree on one. (Paragraph 144.) 

(26) The intention to make sea fisheries byelaws should be given wider publicity. 
(Paragraph 145.) 

(27) There should be a closer relationship between industry and river boards. 
When the constitution of river boards comes under review the claims of industry 
to representation should be recognised. (Paragraphs 147 and 148.) 
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(28) No recommendations are made in regard to the treatment for taxation 
purposes of monies expended by industry on purification plant (paragraph 149), 
nor in regard to financial arrangements between the Exchequer and local 
authorities on expenditure for sewage disposal purposes. 

176. Common Law 

(29) No alteration is recommended* in the common law relating to river 
pollution. (Paragraph 173.) 

177. It remains for us to record our grateful thanks to the Assessors who have 
so willingly placed their knowledge and experience at our disposal. We also 
wish to express again our appreciation of the services of our Secretary, Mr. 
Pollitzer, in the handling of our business. The assistance we have received from 
all these officials has greatly eased our task. 

I. F. Armer ( Chairman ) 

*J. H. Edmondson 
*H. E. Hopthrow 
S. H. Jenkins 
G. S. Mason 
W. A. Muddell 
C. W. F. Ridley 
G. R. Taylor 
A. Titherley 
E. T. Wadman 

H. R. Pollitzer 
( Secretary ) 

22nd August, 1959 



•Signed subject to the reservation appended. 
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Reservation 

by Mr. J. H. Edmondson and Mr. H. E. Hopthrow 

1 . We are unable to agree with the conclusions of our colleagues on the common 
law as it affects the discharge of liquids to streams. 

2. Riparian rights, old as they are, have failed to keep our rivers clean. There 
are many reasons, for example; different riparian owners have different require- 
ments and interests; some none at all; there is little cohesion between them; 
many abstract water from streams in excess of their riparian rights, or pollute 
them and consequently do not complain of others; and above all it is physically 
impossible to comply with the common law so far as the quality of any discharge 
is concerned (see paragraph 58 of this report). 

3. This last feature has been clearly demonstrated in recent years in the Luton 
case. In July, 1948 the Court granted an injunction to some riparian owners to 
restrain the Luton Corporation from polluting the River Lea. Extensions to 
sewage works costing £209,000 had to be constructed. Quite often during their 
construction the defendants were brought to Court, the injunction suspended, 
and the defendants told in forthright terms that they must comply with it. But 
the effluent still contained certain mineral salts in solution including nitrates 
which promote vegetation. Expert witnesses agreed that nitrates are a normal 
constituent of purified sewage (but not of a natural stream) and that they knew 
of no practical means of removing them. The outcome — in 1955 — was that 
Luton Corporation had in effect to acquire the riparian rights for a sum of 
£86,500 and thus remove the action from the jurisdiction of the Court. The 
common law failed to give the plaintiffs the relief to which they were entitled 
and the Court could give but transitory relief to a defendant who had been told 
to do the impossible. 

4. Our colleagues, in paragraph 173, find it difficult to recommend that a 
riparian owner should be deprived of his right to apply for an injunction 
especially as this would be in effect “ a compulsory acquisition of private rights 
for the benefit in many cases of other private persons.” We on the other hand 
believe that in a number of cases the right to an injunction has resulted in the 
expenditure of very large sums of money, much of it public, to preserve private 
rights of relatively small financial value. 

5. One of the most important recommendations of this report is the system of 
consents that are to be applied to all discharges to streams. These consents are 
open to public inspection, consequently most of them will be evidence on which 
a Common Law action could be founded — an outcome which is not only unfair 
but which may jeopardise the whole system. 

6. In some quarters it is felt that the Common Law on all subjects should be 
inviolable, yet on many and various of them Parliament alters it almost every 
session. Great English lawyers over the centuries have warned that if the common 
law is to retain its place it cannot stand still, it must develop and adapt itself to 
new conditions. On the subject of riparian rights it has not developed and now 
as in the past Parliament must play its part. 
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7. How should the common law be altered? We are sure that until some 
alternative can be found to the rivers, as the natural drainage channels for 
inland urban communities of this Country, the injunction, based on the standard 
of purity now demanded by the common law, must go. We recommend that a 
riparian owner should still have the right to apply for an injunction but only 
against those who discharge effluent which falls below the standards prescribed 
in each case by a River Board in a consent. So far as damages are concerned a 
riparian owner should be able to recover the value of proved damage to his 
rights whether a discharge complies with a consent or not. 

8. We are wholeheartedly behind every sentence of this report that will produce 
cleaner rivers but we believe that to impose on a scientific system of control 
common law requirements, enforced at the demand of individuals who may 
have little interest in the water course as a whole and which act harshly on 
haphazardly selected victims, contribute nothing to the solution of this great 
problem. 

J. H. Edmondson. 

H. E. Hopthrow. 
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APPENDIX 1 
(See paragraph 5) 

Written Evidence 

Anglers’ Co-operative Association. 

Association of British Chemical Manufacturers. 

Association of Municipal Corporations. 

Association of Sea Fisheries Committees of England and Wales. 

Barnard Castle Rural District Council. 

Birmingham County Borough. 

Brewers’ Society and London Brewers' Council. 

British Coking Industry Association. 

British Hotels and Restaurants Association. 

British Iron and Steel Federation. 

British Leather Federation. 

British Transport Commission. 

British Non-Ferrous Metals Federation. 

British Waterworks Association. 

Caine Borough Council. 

Caterers’ Association of Great Britain. 

Central Council for Rivers Protection. 

Central Electricity Generating Board. 

Cheltenham Borough Engineer. 

Chichester Rural District Council. 

Colne Valley Sewerage Board. 

Co-ordinating Committee on the Problems of Public Health Engineering. 
Country Landowners’ Association. 

Coventry City Engineer. 

Federation of British Industries. 

Food Manufacturers’ Federation Incorporated. 

Gas Council. 

Imperial Chemical Industries Limited. 

Institute of British Launderers Limited. 

Institute of Municipal Treasurers and Accountants. 

Institute of Sewage Purification. 

Institution of Municipal Engineers. 

Institution of Public Health Engineers. 

Institution of Water Engineers. 

Ipswich County Borough Council. 

London County Council. 

Lune and Wyre Fishery Association. 

Manchester County Borough. 

Milk Marketing Board. 
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APPENDIX 1 — continued 
Written Evidence — continued 

Ministry of Health. 

National Coal Board. 

National Farmers’ Union. 

Refinery Sub-Committee of the United Kingdom Petroleum Industry Advisory 
Committee. 

Ribble Fisheries Association. 

River Boards’ Association. 

Romsey Borough Council. 

Rural District Councils' Association. 

Salmon and Trout Association. 

Severn River Board. 

Shipley Urban District Council. 

Thames Conservancy. 

United Tanners’ Federation. 

Urban District Councils’ Association. 

West Ham County Borough Council. 

West Kent Main Sewerage Board. 

West Riding of Yorkshire County Council. 

West Riding of Yorkshire Mill Owners’ and Occupiers’ Association. 

West Sussex County Council. 
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APPENDIX 2 
(See paragraph 5) 
Oral Evidence 



Organisation 

Anglers’ Co-operative Association 



Association of Municipal Corporations 

Association of Sea Fisheries Committees 
and Wales. 



Witnesses 

Dr. J. E. Forrest 

Mr. C. S. Gerrish 
Dr. J. H. Hamence 
Mr. G. H. Newsom 

Mr. H. Bann 

Mr. P. D. Dingle 
Mr. K. P. Poole 

England Mr. E. C. Burden 

Lieutenant Commander T. A. 

Gibson 
Mr. A. Hoare 
Mr. R. Sturt 



Birmingham City Council Mr. T. H. Parkinson 

Birmingham Tame and Rea District Drainage Board Mr. L. J. Chaffey 

Mr. J. H. Pawley 
Mr. H. C. Taylor 
Mr. M. R. Vincent-Daviss 
Mr. A. J. Wright 

British Coking Industry Association Mr. A. L. Curtis 

Mr. G. E. Hall 
Dr. R. J. Morley 
Mr. R. St. C. Sandall 

British Hotels and Restaurants Association Mr. F. J. Bull 



British Iron and Steel Federation 



Caterers’ Association of Great Britain 



Colne Valley Sewerage Board ... 
Federation of British Industries 



Food Manufacturers’ Federation Incorporated 
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Mr. L. C. C. Bell 
Mr. R. A. Hacking 
Mr. W. B. Wragge 

Mr. H. E. Barlow 
Mr. J. D. G. Hooper 
Mr. H. J. Scott 

Mr. M. A. Kershaw 
Mr. E. A. Williams 

Mr. A. S. Cash 
Dr. W. H. (now Sir William) 
Garrett 

Mr. F. M. Hudson 
Mr. C. Lea 
Mr. H. W. Sharp 
Mr. B. White 

Dr. F. H. Banfield 
Dr. D. Dickinson 
Mr. T. R. Henchley 
Mr. R. D. Hutchison 
Mr. F. J. Lawton 
Mr. G. W. Severn 
Mr. J. B. Wells 
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APPENDIX 2-- 


-continued 


Oral Evidence- 


—continued 


Organisation 


Witnesses 


Gas Council 


... Mr. G. Le B. Diamond 
Mr. J. H. Dyde 
Mr. Hedley Parker 
Mr. L. F. Stemp 


Institute of British Launderers Limited 


... Mr. A. E. Bailey 
Mr. L. E. Brown 
Miss J. R. Fredericks 
Mr. E. W. Swetman 
Mr. F. Woodhouse 


Institute of Municipal Treasurers and Accountants ... Mr. W. D. Atkinson 

Mr. L. F. Cheyney 
Mr. J. Ruscoe 


Institute of Sewage Purification 


... Mr. M. A. Kershaw 
Mr. W. T. Lockett 
Mr. J. McNicholas 
Mr. W. F. A. Snook 
Mr. C. B. Townend 


Institution of Public Health Engineers 


... Mr. R. C. Carter 

Mr. W. Fillingham-Brown 


Ipswich County Borough Council 


... Mr. G. E. Betts 
Mr. R. L. Cross 


London County Council 


... Mr. W. A. M. Allan 
Dr. S. G. Burgess 
Mr. E. Kelsey 
Mr. J. Rawlinson 
Mr. G. E. Woods 


Lime and Wyre Fishery Association 


... Colonel V. F. Royle 


National Coal Board 


... Mr.B.C. Gould 
Mr. D. Hicks 
Mr. J. W. Hunt 


River Boards’ Association 


... Mr. P. D. J. H. Cox 
Mr. A. H. Jolliffe 
Mr. W. F. Lester 
Mr. S. A. Lyle 
Mr. J. I. Spicer 
Mr. J. L. Spiller 


Rural District Councils’ Association 


... Mr. J. McIntyre 
Mr. J. Steptoe 


Salmon and Trout Association 


... Mr. J. Barclay 
Mr. E. R. Dew 


Shipley Urban District Council 


... Mr. E. Pears 


Thames Conservancy 


... Mr. H. L. Abbott 
Mr. W. G. Barclay 
Mr. B. O. Morris 
Mr. G. E. Walker 
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APPENDIX 2 — continued 
Oral Evidence — continued 



Organisation 

United Tanners’ Federation 

Urban District Councils’ Association... 



West Kent Main Sewerage Board 

West Riding of Yorkshire Mill Owners’ and Occu- 
piers’ Association. 
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Witnesses 
Mr. E. Bainbridge 
Mr. H. W. Burrell 

Mr. Harold Haslam 
Mr. R. Howard More 
Mr. L. Stott 

Mr. A. J. W. Jeffery 

Mr. F. R. Bentley 
Mr. A. Crowther 
Mr. W. Rowe 
Mr. G. W. Sutcliffe 
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